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Zajednicki zlocinacki poduhvat 


ist Zaduzbina Andrejevic 


, Kad bi kamen koji pada imao svesti, on bi smatrao da je 
njegovo padanje rezultat njegove slobodne volje. “ 


Baruh Spinoza (Baruch Spinoza) 


Narodima bivSe Jugoslavije — zrtvama zajednickog 
zlocinackog poduhvata pomracenih umova njihovih lidera. 
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Sazetak 


monografiji je sistematski obraden institut zajedni¢kog zlocina¢kog poduh- 
vata, koji je u medunarodno kriviéno pravo uveden kroz praksu Medu- 

narodnog tribunala za kriviéno gonjenje lica odgovornih za teSka krSenja medu- 
narodnog humanitarnog prava na teritoriji bivSe Jugoslavije (MKTJ — ICTY). 

Pored zajednickog zlo¢ina¢kog poduhvata, kao centralnog pitanja, analizirano 
je pitanje odgovornosti kao opSteg socioloSkog i pravnog okvira za izvodenje 
odgovornosti za postupke drugog u okviru zajednickog zlocinacékog plana. Autor 
takav oblik odgovornosti, kada prelazi okvire moralne odgovornosti, smeSta u 
vec postojece oblike saucesni8tva. IzloZeni su i razlozi zbog kojih kolektivnoj 
odgovornosti nema mesta u kriviénom pravu, kao ni kriviénoj odgovornosti 
drzave za protivpravne akte svojih drzavljana, ¢ak ni onda kada su takvi akti 
poprimili odlike masovnih zloéina u okviru nekog Sireg zlo¢ina¢kog plana. 

Sveobuhvatnom analizom presuda, kako onih na koje se sudska veca MKTJ 
pozivaju kao na deo medunarodnog obiéajnog prava, tako i onih koje su izreéene 
od strane tih istih sudskih veca, ukazuje se na nedostatke ovog pravnog instituta u 
pogledu njegove zakonitosti, pravne prirode 1 poStovanja naéela krivice i uzroénosti. 

U monografiji je izvrsena uporedna analiza primene koncepta zajednitkog 
zlo¢inackog poduhvata, kako u anglosaksonskom pravu tako i u sistemima 
kontinentalnog prava, kojima pripadaju i pravni sistemi drzava Ciji su drzavljani 
procesuirani pred MKTJ. 

S obzirom na aktuelnost i zanimljivost pravno nedoreéenog koncepta zasni- 
vanja kriviéne odgovornosti u medunarodnom krivi¢énom pravu, ova mono- 
grafija moze biti od znaéajne pomo¢i buducim istrazivacima ove problematike. 


Kljucne rect: 1. kriviéna odgovornost 5. zajedni¢ki zlo¢inaéki 
2. MKTJ poduhvat 
3. tribunal 6. zloéin 
4. zajedni¢ka namera 7. ZZP 


Uvod 


S avet bezbednosti, kao najvaznije telo Ujedinjenih nacija Cija je osnovna uloga 
odrzavanje mira i bezbednosti medu narodima, svojom Rezolucijom 764 od 
13. jula 1992. upozorio je sve strane u sukobu na prostoru bivSe Jugoslavije 
na duznost pridrzavanja svojih obaveza prema medunarodnom humanitarnom 
pravu, posebno prema Zenevskim konvencijama iz 1949, te na moguéu liénu 
odgovornost za njihovo krSenje. U vrlo kratkom periodu, Savet bezbednosti je 
prikupio izveStaje sa terena, posebno sa podrucja Bosne i Hercegovine, koji 
su ukazivali na masovno prisilno proterivanje civila, zatvaranje i zlostavljanje 
civila u zarobljeni¢ékim centrima, smisljene napade na neborce, bolnice i bol- 
ni¢ka vozila, spre¢avanje isporuka hrane 1 lekova civilnom stanovniStvu i 
bezobzimo razaranje 1 uniStavanje imovine. Svoju krajnju zabrinutost zbog 
takvih izveStaja, Savet bezbednosti je iskazao Rezolucijom 771 od 13. avgusta 
1992, istovremeno zahtevajuci da se sve strane u sukobu u bivSoj Jugoslaviji 
zaustave 1 uzdrze od svih oblika krSenja medunarodnog humanitarnog prava. 
Od drzava i medunarodnih humanitarnih organizacija je zatrazeno da prikupe 
potkrepljene informacije o krSenjima humanitarnog prava, uklju¢ujuci teSke 
povrede Zenevskih konvencija, upozorivsi strane u sukobu da ée u skladu sa 
tim izveStajima, a po osnovu Glave VII Povelje UN, preduzeti dalje mere. U 
skladu sa zahtevom Saveta bezbednosti iz Rezolucije 780 od 6. oktobra 1992, 
Generalni sekretar je formirao petoélanu Komisiju stru¢énjaka ¢iji je zadatak 
bio da na osnovu sopstvenog uvida u stanje na terenu, ili kroz delovanje dru- 
gih osoba ili tela u skladu sa Rezolucijom 771, pribavi zakljucke o teSkim 
povredama Zenevskih konvencija i drugih krSenja medunarodnog humanitarnog 
prava pocinjenih na teritoriji bivSe Jugoslavije. Komisija struénjaka je u svom 
izveStaju, kojim su potvrdena teSka krSenja medunarodnog humanitarnog 
prava, ukazala da bi, u sluéaju da Savet bezbednosti ili neko drugo nadlezno 
telo Ujedinjenih naroda odluée da osnuju ad hoc medunarodni sud, takva 
odluka bila u skladu sa pravcem njenog rada. Savet bezbednosti je potporu za 
takvu odluku pronaSao u Glavi VII Povelje UN i svojom Rezolucijom 808 od 
22. februara 1993. doneo odluku da se osnuje Medunarodni tribunal za krivi¢no 
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gonjenje osoba odgovornih za teSka krSenja medunarodnog humanitarnog prava 
pocinjena na teritoriji bivSe Jugoslavije od 1991. godine, kao prinudna mera 
za zaStitu medunarodnog mira i bezbednosti. Medunarodni kriviéni tribunal 
za bivsu Jugoslaviju (MKTJ, ICTY)! formiran je 25. maja 1993. usvajanjem 
Rezolucije 827 Saveta Bezbednosti UN, kojom je usvojen njegov Statut. Obraz- 
lazuci pravnu osnovu Statuta, Generalni sekretar je izrazio uverenje da ne treba 
prihvatiti pristup kojim bi se pred ovim tribunalom sudilo pravnom licu, kao Sto 
je neko udruzenje ili organizacija, koje bi na taj nacin bilo smatrano zlocinackim 
a samim tim 1 svi njegovi Clanovi, samo iz razloga Clanstva. U skladu sa tim, 
naglaSeno je da su krivicna dela iz Statuta ucinila fizicka lica, i da ta lica treba da 
budu predmet nadleZnosti Tribunala, nezavisno od pripadnosti odredenoj grupi. 

Medutim, vrlo brzo nakon poéetka rada MKTJ, suo¢ivsi se sa teSko¢ama oko 
dokazivanja standardnih oblika individualne krivi¢éne odgovornosti, TuzilaStvo 
je proSirenim tumacenjem odredbi Statuta u praksu na mala vrata uvelo kon- 
cept zajednickog zlocinackog poduhvata (joint criminal enterprise). Iako je Sud 
prihvatio ovu, u medunarodnom kriviénom pravu potpuno novu pravnu kons- 
trukciju, tokom dve decenije rada? je ispoljeno mnogo nedoslednosti u njegovoj 
primeni, kako od strane TuZila8tva tako i od strane Suda. Proizvoljnost tuma- 
éenja koncepta koji je formiran u hodu, otvorila je niz pitanja za strucnu javnost, 
ne samo u pogledu dosledne primene od strane samog Tribunala i odnosa sa 
drugim oblicima kriviéne odgovornosti vec i u pogledu njegovog pojmovnog i 
sadrzinskog odredenja, pravne prirode, zakonitosti, kao i njegove konaéne svrhe. 

Ova otvorena pitanja su ve¢ pronasla svoje mesto u istrazivackoj praksi 
krivicénopravne teorije, ne samo u Srbiji i njenom neposrednom okruZzenju ve¢ 
iu Siroj medunarodnoj zajednici. Cini se da je u prethodnom periodu konceptu 
zajednickog zlocinackog poduhvata veca paznja naucne javnosti posvecena 
u drugim drzavama nastalim raspadom bivSe Jugoslavije, a posebno u Siroj 
medunarodnoj zajednici, dok se u Srbiji uglavnom vode ozbiljnije naucne 
rasprave o komandnoj odgovornosti, a ovo pitanje potpuno neopravdano stavlja 
u drugi plan. Shodno tome, svrha ovog rada jeste dopunjavanje postojeceg fonda 
nauénog znanja o medunarodnom kriviénom pravu sagledavanjem teorijskih 
postavki o odgovornosti u medunarodnom kriviénom pravu, njenih specifiénosti 
na nivou kolektiviteta 1 tretmana zlocinackog udruZzivanja u anglosaksonskom 
i kontinentalnom konceptu krivi¢nog prava, sa refleksijom na medunarodno 
krivitno pravo, posebno na praksu Medunarodnog kriviénog tribunala za bivsu 
Jugoslaviju. Cilj istrazivanja je da pruZi teorijski dokument koji odgovorima na 
otvorena pitanja pravne osnovanosti koncepta zajednickog zlocinackog poduh- 
vata osvetljava njegovu pravnu prirodu 1 dokazuje da je njegovom konstrukcijom 
kroz praksu Medunarodnog krivitnog tribunala za bivsu Jugoslaviju u medu- 
narodno kriviéno pravo uvedena objektivna odgovornost. 


3, 


Odgovornost za krsenje 
normi ponasanja 


obzirom na svesnu prirodu odnosa u koje éovek mora stupati sa drugim 

ljudima da bi opstao u svetu u kojem Zivi, moze se o¢ekivati da postoji 
uzajamno razumevanje smislai znaéenja sopstvenih radnji. Postojanje druStvenih 
odnosa predstavlja jedan od neophodnih uslova za formiranje organizovane 
ljudske zajednice, a organizacija podrazumeva postojanje odredenih uloga 
unutar nje i nacin ponaSanja koji vodi ka ispunjavanju li¢nih obaveza. Kada 
neko ponaSanje ili odnos poéne da se ponavlja i na taj na¢in vremenom pos- 
tane obrazac pozeljnog ponaSanja svih Clanova druStvene zajednice, nastaju 
norme ponaSanja. Njihovim uspostavljanjem se obezbeduje ravnoteza izmedu 
individualnih, zajednickih i op8tih interesa i potreba. Normama se ne utvrduje 
samo dozvoljeni nacin ponaSanja svakog ¢lana odredene druStvene zajednice, 
vec i njegova odgovornost za posledice koje takvo ponaSanje proizvodi. Tako 
utvrdena odgovornost pojedinca predstavlja osnov za uspostavljanje sistema 
sankcija kao mera kojima ga druStvo primorava na poStovanje druStvenih normi. 
Zbog toga, jasno i potpuno odredenje pojma odgovornosti jeste neophodan 
uslov za uspostavljanje mehanizma zaStite odgovarajuceg sistema druStvenih 
odnosa kojim se osigurava ostvarenje i uskladivanje individualnih i zajedni¢kih 
interesa sa opStim interesima i potrebama. 


3.1. OpSti pojam i vrste odgovornosti 


Pitanje odgovornosti je pitanje odnosa pojedinca prema posledici koju proiz- 
vodi njegovo delovanje u odnosu na spoljni svet, a koja se kao takva reflektuje 
i na njegov unutraSnji svet. Ovim odnosom se bave razlitite druStvene nauke. 
Filozofija, kao ,,majka svih nauka“, potencira sposobnost pojedinca da rasuduje i 
procenjuje situaciju u kojoj se nalazi po principu autonomije volje, nezavisno od 
spoljnih uticaja. Etika, kao nauka koja temeljno izuéava interakciju unutrasnjeg 
sa spoljaSnjim, odnosno onog Sto Covek nosi u sebi i ispoljava prema spoljnom 
svetu, odgovornost tuma¢i kao li¢nu odgovornost pojedinca za radnje koje 
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preduzima. Razliéiti oblici druStvenih zajednica su kroz svoj istorijski razvoj 
ustanovili veliki broj nepisanih normi ponaSanja, koje su se usmenim predanjem 
prenosile s kolena na koleno, stvarajuci tako moralni kodeks, ili pak kompleks 
obiéaja te zajednice. Obaveznost poStovanja tako ustanovljenih normi ponaSanja 
se ogleda u teZnji pojedinca da ne dode pod udar moralne osude i drustvene 
izolacije zajednice. Na odredenom stepenu druStvenog razvoja javila se potreba 
za uspostavljanjem évrscih mehanizama prinude kojima bi se obezbedilo poSto- 
vanje normi uspostavljenih na nivou odredene druStvene zajednice, bez obzira 
na liéna oseéanja i kvalitet savesti pojedina¢nih pripadnika te zajednice. Regu- 
lisanje odnosa proisteklih iz duZnosti i odgovornosti za njihovo ispunjenje 
jeste centralno pitanje pravne nauke. Pojam odgovornosti je pojam viSestranog 
odnosa. U teoriji postoje razlike u stavovima koliko pozicija u ovoj relaciji Cini 
celinu pojma odgovornosti, ali nema razlika u misljenju da odgovornost cine 
najmanje tri komponente: subjekat, objekat i adresat odgovornosti [25]. 

Subjekat odgovornosti moZe biti pojedinac, kolektiv ili institucija. Nezavisno 
od oblika, subjekat odgovornosti moze biti odgovoran za neSto, preuzeti odgo- 
vornost za neSto, moZe biti pozvan na odgovornost i moZe delovati odgovorno. 
Objekat odgovornosti je radnja koju neko izvrSava. U ovoj relaciji neko (subjekat) 
za neSto (objekat) odgovoran je nekome (adresat). U ulozi adresata, onog pred 
kim, odnosno pred ¢im je neko odgovoran, moze se na¢ci svako ko neguje neku 
vrednost 1 ko moZe pitati zaSto is kojim pravom je ta vrednost ugrozena. Ovde se 
ne radi o jednosmernim relacijama ve¢ o prozimanju sva tri elementa. Jer, pored 
toga Sto je subjekat odgovoran adresatu i od strane adresata postoji odredena 
relacija prema subjektu, koja se ogleda u oéekivanju od subjekta odredene vrste 
obaveznosti u vidu ponaSanja u skladu sa datim normama ponaSanja. 

Imajuci u vidu odlike viSestranog odnosa koji Cini pojam odgovornosti, 
medusobnu zavisnost i uzajamno delovanje svih Cinilaca tog odnosa, odgovor- 
nost mozemo definisati kao ,,uzroéni odnos izmedu subjekta, njegovog dela i 
posledice koja je nastala, u kojem postoji odredena vrsta obaveznosti subjekta 
u vidu ponaSanja u skladu sa datim normama i ispunjavanja odredenih duznosti, 
kao i normirana izlozenost subjekta odgovarajucim sankcijama za neispunja- 
vanje duZnosti ili krSenje postavljene obaveze, nezavisno od toga da li su iste 
prihvacene dobrovoljno ili su mu prethodno usvojenim normama nametnute 
shodno njegovom statusu i ulozi u datom sistemu druStvenih odnosa“ [31, str. 9]. 

Uzimajuci u obzir slozenost ovog pojma, okolnost da je postojanje odgo- 
vornosti uslovljeno uzajamnim delovanjem veceg broja Cinilaca, kao 1 da se 
ispunjavanje obaveza iz kojih ona proistiée reguliSe na razlicite naéine, u zavis- 
nosti od kriterijuma prema kojima se vr$i podela u teoriji i praksi javlja se viSe 
razli¢itih vrsta odgovornosti. 

Kao pojam viSestranog odnosa, u odnosu na lice, odgovornost moze biti: 

a) subjektivna — odgovornost prema samom sebi, prema svojoj savesti; 
b) objektivna — odgovornost prema adresatu, odnosno drugom éoveku ili instituciji. 


Prema karakteru obaveze, u zavisnosti od toga da li proisti¢e iz nepisanih ili 
pisanih normi, odgovornost moZe biti vanpravna ili pravna, au okviru ovih vrsta 
postoje i brojne podvrste odgovornosti — moralna, obiéajna, gradanskopravna, 
krivitnopravna i dr. Bez obzira na to da li odgovornost proizilazi iz nepisanih 
ili pisanih normi ponaSanja, postoji dijalekti¢éko jedinstvo subjektivnog 1 objek- 
tivnog u tom viSestranom odnosu. Ukoliko bi se zanemarila objektivna strana, 
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odgovornost éoveka prema samom sebi, njegovo delovanje prema sopstvenoj 

savesti ne bi bila odgovornost u svom izvornom znaéenju. Takav jednostrani 

odnos bi vodio ka samom subjektu, samodovoljnom ¢iniocu takvog ,,odnosa“, 
onome zbog koga i za koga on postoji. Takva ,,odgovornost“ ne bi predstavljala 
nista drugo nego egocentrizam koji je veoma Gesto uzrok krSenja odredenog 

druStvenog kodeksa ponaSanja [31, str. 9]. 

S obzirom na fazu nastupanja u odnosu na samu radnju subjekta, odgovornost 
moze biti: a) primarna, b) sekundarna i c) tercijarna. 

a) Primarna odgovornost je dvoslojna — cine je odgovornost zadatka obaveze i 
generalna odgovornost obaveze. Odgovornost zadatka obaveze je odgovor- 
nost subjekta za funkciju koju obavlja, za ulogu u konkretnoj radnji koja se 
ostvaruje njegovim Cinjenjem ili necinjenjem. Generalna odgovornost oba- 
veze je odgovornost za posledice svog Cinjenja ili necinjenja. 

b) Sekundarna odgovornost je u direktnoj vezi sa krivicom 1 nadovezuje se na 
generalnu odgovornost obaveze jer predstavlja obavezu polaganja ra¢una 
subjekta za posledice nastale po osnovu njegove primarne odgovornosti. 

c) Tercijarna odgovornost ishodi iz prethodna dva oblika, nastupa nakon sekun- 
darne odgovornosti i predstavlja obavezu saniranja negativnih posledica 
nastalih delatnoS¢éu subjekta odgovornosti. Ovaj oblik odgovornosti se mate- 
rijalizuje popravljanjem, nadoknadom Stete i kaznom. 


U odnosu na vremensku dimenziju, u teoriji je najzastupljenije razlikovanje 
prospektivne od retrospektivne odgovornosti. Prospektivni vid odgovornosti 
nastupa pre same radnje i traje s njom sve do nastupanja posledica. Takav vid 
odgovornosti je pretpostavljena odgovornost, odnosno odgovornost za buduée 
ponaSanje. Retrospektivni vid odgovornosti gleda unazad, na dela koja su iza 
nas, kao i na posledice istih, koje prihvatamo kao dug proSlosti, prinvatamo 
odgovornost za dela zbog kojih smo mi ono Sto jesmo [25]. Ovo je uzrocna 
odgovornost, odnosno odgovornost za dela koja smo u€inili 1 posledice koje su 
iz njih nastale. 

Primarna odgovornost neposredno prethodi radnji delanja, traje sa njom i kao 
takva predstavlja neizostavni kvalitet svesnog delovanja subjekta odgovornosti. 
Postojanje sekundarne i tercijarne odgovornosti je u osnovi latentno ali izuzetno 
znaéajno, jer kod subjekta odgovornosti pojaéava svest o snazi primarne 
obaveze. Sekundarna i tercijarna odgovornost svojim kvalitetom predstavljaju 
faze sprovodenja mehanizma zaStite objekta 1 adresata odgovornosti. 


3.2. Sloboda odlucivanja subjekta odgovornosti 


MozZe li se govoriti o odgovornosti ukoliko nema slobode uobliéavanja indi- 
vidualnog postupanja u svakoj Zivotnoj situaciji u kojoj se moze naci ljudsko 
bice? Kroz vekove su se vodile filozofske rasprave 0 postojanju i formi slobodne 
volje kao stanja u kojem misli i ponaSanje neke osobe zavise od njegove 
sopstvene volje a ne od spoljnih uticaja — od osporavanja njenog postojanja, 
svodenjem ¢oveka na bice unapred determinisano hemijskim procesima u 
mozgu, ili pak bozanskom silom koja u potpunosti gospodari njegovim Zivotom, 
preko nepostojanja iste usled sluéajnosti kao uzroka svih pojava, do pridavanja 
bozanske prirode C€oveku koja podrazumeva i moé apsolutne slobode volje. 
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Zdravom razumu se bilo koje apsolutisti¢ko shvatanje ¢ini neprihvatljivim, jer 
nas Zivotno iskustvo u¢i da svet sa svim svojim pojavama njje ustrojen po unapred 
odredenom nepromenljivom obrascu, a prihvatanje spontanosti kao uzroka 
svih pojava bi znaéilo negiranje svih do sada nepobitno potvrdenih zakonitosti 
koje vladaju, kako u prirodi, tako i unutar druStvenih pojava. Sloboda volje se 
zapravo kre¢ée u granicama omedenim nuZno$S¢u i slucajnoS¢éu, kao faktorima 
koji ne ograniéavaju ve¢é determini8u razvoj liénosti i misljenja, samim tim i 
slobode izbora. Nuznost ¢ini osnovu, a sluéajnost oblikuje neposredne odluke, 
zasnovane na (ne)svesnim odlukama prema trenutnim situacijama [15, str. 80]. 
Ta meduigra nuznosti i sluéajnosti na viSe nivoa (fizi¢ki, bioloSki, psiholoski 
itd.) proizvodi razlike u reagovanju delovanja ljudske jedinke u konkretnim 
zivotnim situacijama. U sferi moralnog, nuznost cine moralni zakoni koji su 
kao takvi prihvaceni od strane ljudske zajednice. Individualizacija ponaSanja u 
skladu sa tom nuzno$S¢u je uslovljena, kako strukturom li¢nosti koja se takode 
izgradila meduigrom nuZnosti i sluéajnosti, tako i reakcijom na trenutni spoljas- 
nji stimulans. Shodno tome, razlicite jedinke reaguju na razlicite na¢ine u istim 
uslovima nuZnosti i sluéajnosti. 

Slobodna volja podrazumeva moguénost odlu¢ivanja o sopstvenom delova- 
nju kao sredstvu za ispunjenje odredenih Zelja, ali istovremeno i postojanje 
odgovornosti za svoje odluke. Pitanje slobodne volje je usko povezano sa kon- 
ceptom moralne odgovornosti, a moralna odgovornost u najvecoj meri lezi u 
korenu pravne odgovornosti. Po Kantu (Immanuel Kant), covek treba da tezi 
tome da na¢in njegovog postupanja bude prihvacen kao op$ti princip delovanja, 
Sto zna¢i da obrazac ponaSanja svakog Coveka treba da bude projekcija dobra 
a ne zla. Covek je racionalno biée, a naga racionalna priroda obuhvata nasu 
sposobnost da vrednosti kao ostvarenje svojih Zelja ocenjujemo kao dobre ili 
loSe. Ukoliko bi kao ispravan bio prihvacen darvinisti¢éki determinizam, koji 
implicira da ne postoji merilo po kojem se u prirodi neSto moze oceniti kao 
nemoralno ili zlo, tada se postupanje po zakonu jateg ne bi smatralo nemo- 
ralnim, Sto bi znacilo da se niko ne moze smatrati odgovornim za bilo koji 
ucinjeni zlocin. Apsolutnim negiranjem slobodne volje negira se odgovornost 
za vlastite postupke, pa se ni bilo koje ponaSanje i posledice koje ono proizvodi 
ne moze okarakterisati dobrim ili loSim. Kroz dugu istoriju ljudske zajednice 
uspostavljena su opSta merila dobra i zla. Ta merila Cine granice nuZnosti, a s 
obzirom da su unapred poznate svakom pojedincu, one predstavljaju unutra8nji 
faktor oblikovanja slobodne volje. Sluéajnost nastaje izvan kontrole ¢oveka, ali 
to ne znati da se od trenutka njene spoznaje ne moZe staviti pod tu kontrolu. 
Pravnim normama se od svakog pojedinca zahteva da u skladu sa nuznos¢u, 
0 kojoj ovde govorimo, okolnosti koje nastaju iz trenutne sluéajnosti uvede u 
granice dobra. Iako to na prvi pogled ne izgleda tako, njegova sloboda izbora 
nije uslovljena pravnom veé moralnom odgovornoSéu. Uloga prava je da ga 
upozori da svoju slobodu izbora ograni¢i na zahteve opSteprihvacenog morala, 
a ukoliko on ne odgovori takvim zahtevima, sankcioniSe takav izbor. Ovde se 
pretnja drzave pravnom prinudom javlja takode kao spolja8nji faktor oblikovanja 
slobode izbora, ali za razliku od sluéajnosti to je faktor nad kojim pojedinac ne 
moze ostvariti kontrolu. On ima slobodu izbora da se povinuje toj ,,pretnji* ili 
ne, ali ne i da je kao takvu elimini8Se. 

Dakle, Covek u svakoj situaciji ima mogucnost moralnog izbora, da se povinuje 
dobru ili zlu. Sama pripadnost jednom kolektivitetu koju odlikuju radnje kojima 
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se poStuju ili naruSavaju moralne 1 pravne norme takode je pitanje slobodnog 
izbora. Podrazumeva se da postoji svest o karakteru takvog kolektiviteta, jer bez 
svesti nema ni slobodnog izbora. U moralnom smislu, takav izbor podrazumeva 
i saglasnost sa dobrom ili zlom koje j je produkt delovanja takvog kolektiviteta, 
a takva saglasnost je podlozna 1 moralnom sudu kojim se takav pojedinac 
ocenjuje kao moralna ili nemoralna licnost. Pripadnost po slobodnoj volji nekoj 
kriminalnoj grupi moZe se zakonom propisati kao krivicno delo, ali moralno i 
pravno pitanje je da li samom pripadnoS¢u nekom kolektivitetu svaki pojedinac 
nosi odgovornost za svaki pojedinaéni akt bilo kog drugog pripadnika tog istog 
kolektiviteta. U sluéaju zlocinatkog kolektiviteta, moralno vrednovanje bilo 
kog pojedinacnog akta se utapa u moralno vrednovanje same pripadnosti tom 
kolektivitetu. Ovakva opSta moralna osuda je prisutna i na polju kriviénog prava, 
ali krivi¢nopravna odgovornost mora biti zasnovana na konceptu individualne 
odgovornosti, koji danas vlada u kriviénom pravu. Dakle, ne moZe se po osnovu 
same pripadnosti nekom kolektivitetu podrazumevati i individualna odgo- 
vornost za svaki akt bilo kog drugog pripadnika tog istog kolektiviteta, o emu 
ée kasnije biti viSe reci. 

Govore¢i 0 odgovornosti kao viSestranom odnosu, u zavisnosti od toga prema 
kome se ispoljava odgovornost ucinioca neke radnje, ukazali smo na subjek- 
tivnu i objektivnu odgovornost. Medutim, ovakva podela postoji i u odnosu na 
slobodu odluéivanja i delovanja subjekta odgovornosti. Sloboda je relativna 
stvar, a na ovom mestu govorimo o slobodi odlucivanja, slobodi izbora, delo- 
vanju nezavisno od uticaja prirode ili neke druge vi8e sile. U onoj meri u kojoj 
ta sloboda postoji, svaki ¢ovek nosi li¢énu odgovornost za svoje delovanje. 
To je odgovornost koja proisti¢ée iz polozaja, svesti 1 volje subjekta odgovor- 
nosti, nezavisno od toga da li je u pitanju odgovornost prema samom sebi ili 
prema nekom ili ne¢emu drugom. U samoj biti takve odgovornosti, ona je 
uvek subjektivna, jer i odgovornost prema adresatu, drugom Ccoveku, instituciji, 
zakonu ili obiéaju je u sustini uvek 1 odgovornost prema sopstvenoj savesti. 
Subjektivna odgovornost nije potpuna ukoliko u sebi ne sadrzi dva osnovna 
elementa — sposobnost sudenja i slobodu izbora, odnosno slobodu volje [7]. 
Sposobnost sudenja je individualno svojstvo svake mentalno zdrave osobe, 
sposobnost uogéavanja razlika izmedu dozvoljenog i zabranjenog, ispravnog i 
pogreSnog, dobra i zla. Ova sposobnost postoji u odnosu na prosla, sadaSnja i 
buduéa dela i nijedna objektivna okolnost ne moZe biti opravdanje za odricanje 
od iste. Ovo je veoma znaéajno kod ocenjivanja odgovornosti za razlicite vidove 
saucesniStva u zlocinima. Medutim, sama sposobnost sudenja nije dovoljna za 
postojanje subjektivne odgovornosti. Za to je neophodno i postojanje moguc- 
nosti slobodnog izbora. Neko moze biti svestan znataja svog dela, kao i 
mogucih posledica, ali pitanje je da li mu se mozZe pripisati odgovornost za 
njih ukoliko nema mogucnost slobodne volje. Uskracenje i ograniéenje slobode 
volje moze nastati usled prinude ili specificénih druStvenih okolnosti. I dok 
se prinudom fakti¢ki oduzima sloboda izbora, specifiéne okolnosti stavljaju 
subjekat u situaciju da bira izmedu dva zla, na na¢in koji mu mentalna svest u 
datim okolnostima dozvoljava. U ovakvim sluéajevima je te8ko odrediti da li 
postoji subjektivna odgovornost. Aristotel ovakve situacije naziva ,,meSovitim“, 
kao reSenje uvodi standard ,,razumnog Coveka“, a kao konaéni sud oprostaj i 
oslobadanje od moralne odgovornosti za delo i posledice [7]: 

,La Sve ono pak Sto je ucinjeno, bilo iz straha od jo§ vecih zala, bilo s nekim 
plemenitim ciljem — na primer, kad nam neki tiranin u ¢ijoj su vlasti nasi 


14 


roditelji i deca, naredi da uradimo neSto sramno, s tim Sto ¢e oni biti spaSeni 
ako to uradimo, a umreti ako ne uradimo — za sve takve postupke ne moze se 
sa sigumo8¢u re¢i da li su uradeni dobrovoljno ili prinudno. Slican je sluéaj i 
sa bacanjem stvari preko palube za vreme bure. Razume se da niko ne baca 
rado svoje stvari, ali da spase Zivot sebi i ostalima, to ¢ini svako ko je razuman. 
Takvi postupci su meSovitog karaktera, ali ipak vi8e li¢e na dobrovoljne, jer 
u trenutku kada se vrse izabrani su po sopstvenoj volji, i samo je njihov cilj 
uslovljen trenutnom situacijom“. 

Odgovor na pitanje Sta je ,,razumno“ u takvim okolnostima, na ovakav na¢éin 
moze dati moral, dok je u kriviénom pravu u oceni subjektivne odgovornosti 
neophodna preciznija identifikacija uslova u kojima se dogodilo takvo delanje. 
To se Cini utvrdivanjem postojanja zakonom propisanih osnova koji iskljucuju 
postojanje kriviéne odgovornosti. 

Za razliku od subjektivne, odgovornost koja se rada u neslobodi odluéivanja, 
uslovljenosti i ograniéenosti delovanja subjekta odgovornosti, jeste odgovornost 
po osnovu nuznosti, ili objektivna odgovornost. Ona nastaje izvan svesti i 
volje subjekta, kao posledica delovanja prirode ili neke druge ,,viSe sile“, bez 
uzro¢nosti ljudskog ponaSanja. Za razliku od opStih zakona druStva, prirodni 
zakoni kojima je Covek podvrgnut su zakoni apsolutne nuZnosti. Oni su odredeni 
malim brojem parametara sa veoma ograni¢éenim ili nikakvim mogu¢nostima 
kontrole od strane €oveka. MoZe li se onda od éoveka oéekivati odgovornost za 
delovanje i posledice koje nastaju usled apsolutnih nuZnosti? Pitanje objektivne 
odgovornosti je znaéajno za donoSenje vrednosnog suda o posledicama nekog 
delanja koje je izvan volje éoveka. Taj sud je u osnovi moralni sud, a na polju 
éistog morala on nema nikakvo dejstvo prema onom Sto je izvan ¢oveka. Na 
polju prava, objektivna odgovornost je pronaSla svoj smisao u regulisanju 
obligacionih odnosa, radi praviéne nadoknade Stete. Da bi se dokazala objektivna 
odgovornost potrebno je samo dokazati uzro¢nu vezu izmedu nastale Stete i 
dogadaja. Medutim, objektivna odgovornost nije liSena subjektivizacije, pa iako 
se u kriviénom pravu ona smatra nedopustivom ipak u njemu polako pronalazi 
Svoj put, o éemu Ce kasnije biti vise reci. 


3.3. Odgovornost i krivica 


Da bi razvio odgovornost prema svetu u kojem Zivi Covek mora najpre razviti 
odgovornost prema samom sebi, na na¢in da slobodu svog izbora ne podredi 
svom egu, vec prema blizem i Sirem okruzenju u kojem Zivi. To ne znati da 
zelje i htenja treba da podredi potrebama drugih, vec da ih uskladi sa moralnim 
standardima zajednice. Sloboda jednog éoveka je ograniéena slobodama drugih 
ljudi, a Cuvar te granice je razvijeni osecaj odgovornosti. Stepenom razvijenosti 
odgovornosti se meri nivo ljudskosti, kako jednog pojedinca, tako i zajednice u 
celini. Ta mera ljudskosti posebno dolazi do izrazaja u ratnim okolnostima, kada 
se usled njenog niskog nivoa ruSe sve moralne barijere i kada se sloboda izbora 
pojedinca svede na porive nedostojne ljudskog bica i njima pregazi savest, 
najsnazniji regulator moralnosti. U ratnim okolnostima Covek niskih moralnih 
nazora, gube¢i svaki ose¢aj odgovornosti za tudi ljudski Zivot, postaje drugom 
éoveku vuk. Kada éopor vukova uleti u obor i napravi pokolj medu ovcama, ne 
postavlja se pitanje ko je predvodnik Copora i ko je koju ovcu zaklao, kriv je ceo 
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éopor. Zapravo, kriva je priroda Copora, koja kao takva uvek predstavlja pretnju. 
Ali ljudska zajednica se ne moZe stavljati u ravan ¢opora, jer je to zajednica 
racionalnih biéa, sa razvijenom sveS¢cu i saveS¢cu, sa razvijenim moralnim i 
pravnim sistemom regulisanja odnosa medu ljudima, éak 1 onda kada se neki od 
njih ne mogu nazvati tim imenom. Kada zdrava svest te zajednice stvori uslo- 
ve da uspostavi red i zakon, upravo zbog svoje racionalne prirode ne moZe se 
prema zlocincima odnositi kao prema pripadnicima vutjeg Copora, jer to onda 
ne bi bilo niSta drugo nego vlast nekog drugog, jaceg i veceg Copora. Gene- 
ralizovanjem a ne individualizovanjem zlo¢ina, ne Cini se samo nepravda prema 
onima koji su obuhvaceni takvom generalizacijom nesrazmerno stvarnoj ulozi 
u njima, vec se stvara i jedan kolektivni ose¢aj krivice koji kao takav moze 
otezati put sagledavanja istine i na kraju dovesti do potpunog negiranja zlo¢cina, 
éak 1 onih ucinjenih od strane stvarnih izvrSilaca. Pravilnim sagledavanjem 
individualne odgovornosti u okviru jednog kolektiviteta, podsti¢u se zdrave 
moralne snage da se stave na stranu istine i pravde, a zatim i da pokrenu proces 
preispitivanja sopstvene savesti o ulozi i ponaSanju u kritiénim momentima svih 
drugih pripadnika tog kolektiviteta. 

Nemacki psihijatar i filozof Karl Jaspers, podstaknut teretom odgovornosti 
koja se srucila na nemacki narod zbog ratnih zlocina tokom Drugog svetskog 
rata, u svom delu ,,Pitanje krivice“, ukazuje da rasprave 0 ovom pitanju Cesto 
ne polaze sa razli¢itih tatéki glediSta, Sto otezava put do istine. On u tu skicu 
razlikovanja ucrtava i obrazlaze €etiri pojma krivice: kriviéna odgovornost, 
politi¢ka, moralna i metafiziéka krivica [21, str. 25-36]. U istu ravan, sa malim 
pojymovnim korekcijama i ne bez razloga u drugatijem redosledu mozemo 
postaviti 1 odgovornost u Sirem i uzem znacéenju, jer bez nje nema ni krivice. U 
skladu sa tim, pored podele na subjektivnu i objektivnu odgovornost, neSto vise 
paznje cemo posvetiti razlikovanju pravne od metafizi¢ke, moralne 1 politi¢ke 
odgovornosti, pri emu ne mozemo zanemariti ni profesionalnu odgovornost, 
koja u sebi sadrzi i elemente ostalih oblika odgovornosti, pre svih moralne. 


3.3.1. Metafizi¢ka odgovornost 


Covek kao svesno bi¢ée je u biti drustveno bide, jer svoje Zivotne potrebe 
ostvaruje Ziveci u zajednici sa drugim ljudima, stupajuci u odnose saradnje i 
uzajamne solidarnosti. Kroz uzajamnu solidarnost Covek ispoljava razne vidove 
odgovornosti u konkretnim odnosima, ¢injenjima i ne¢injenjima, a u ukupnosti 
tih odnosa na nivou globalne drustvene zajednice postoji jedna opSta, metafizicka 
odgovornost. Ona je viSa oktava moralne odgovornosti, po mnogo ¢emu sliéna 
odgovornosti koja proistiée iz religije, ali i razlicita po tome Sto umesto sankcije 
u vidu straha od moguée kazne Stvoritelja, koja je nedoku¢iva ljudskom umu u 
materijalnom svetu, generator ima uiskonskoj potrebi za iskazivanjem solidarnosti 
sa zrtvama svake ovozemaljske nepravde. Ose¢aj ovakve solidarnosti prerasta u 
osecaj saodgovornosti za sve svetske nepravde, a naro¢ito je izrazen ukoliko je 
takav pojedinac bio oéevidac zlo¢éina ili ima saznanje o njemu. On se ose¢a krivim 
jer nije nista preduzeo da spreci zloéin, ili to nije ucinio u dovoljnoj meri [7]. Ovo 
je tacka razdvajanja i spajanja metafizicke i moralne odgovornosti. Razlikuje 
ih to Sto u prvom sluéaju postoji odgovornost zbog necinjenja, a u drugom ona 
postoji nezavisno od toga da li subjekat deluje cinjenjem ili propuStanjem neke 
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radnje. Ose¢caj krivnje koji se ovde javlja je specifi¢an izraz grize savesti i to 
je nit koja povezuje ovaj oblik odgovornosti sa moralnom odgovornos¢u. Visu 
oktavu ¢ini to Sto takva griza savesti nije produkt primarne odgovornosti veé 
nadrazumske potrebe da Covek éoveku bude éovek. Metafizi¢ka odgovornost se 
rada sa Covekom, a vreme i Zivotne okolnosti je bacaju u zaborav, glorifikuju je 
umetnici, a prakti¢nu primenu ima u humanitarnim akcijama. I jedno i drugo, po 
potrebi, zloupotrebljava politika [31, str. 15]. 


3.3.2. Moralna odgovornost 


Za razliku od metafizitke, koja je odgovornost prema drugima, moralna 
odgovornost je odgovornost Coveka 1 prema samom sebi i prema drugima. Ona 
se razvija vaspitavanjem li¢nosti, kako kroz porodicu tako i kroz institucije 
drustvene zajednice. Covek se od malih nogu vaspitava da po&tuje odredene 
norme ponaSanja koje je kroz vreme ustanovljeno kao druStveno prihvatljivo. 
Ovde treba praviti razliku izmedu obiéaja i morala. Obiéaj je druStvena norma 
koja nastaje ponavljanjem nekog ponaSanja u odredenoj druStvenoj situaciji 
kroz duzi vremenski period, tako da na kraju nastaje svest da je takvo ponaSanje 
i ubuduce obavezno za sve pripadnike odredene druStvene grupe. Dakle, ako 
se zadrzimo na ¢injenici da je reé o dugotrajnosti postojanja, mozemo doci u 
situaciju da poistovetimo moral sa obi¢éajem. Medutim, za razliku od obiéaja, 
moral ne mora biti dugotrajan. Takode, moral je mnogo jaca norma od obiéaja, 
jer iza njega stoji jaca sankcija. Specifi¢nost sankcije za neispunjenje obicajne 
norme je u tome Sto se ona ispoljava kao ose¢anje nelagodnosti zbog toga Sto se 
nije postupilo po obiéaju tog druStva, pa se samim tim izdvaja iz njega. Iako je 
moralna norma jaca od obiéajne, prva moze biti potisnuta od druge u situaciji 
kada je obiéaj protivan moralu. Na primer, sasvim je moralno sklapati brak sa 
osobom druge veroispovesti, medutim, to se u nekim druStvenim sredinama jo§ 
uvek protivi obi¢ajima. U takvoj situaciji obi¢aj najéeSce dobije prednost, Sto 
je uglavnom posledica vaspitanja pojedinca u duhu tradicija te druStvene grupe, 
koje Cini takav obi¢aj jakim (strah od sankcije — izopStenja iz druStva). Zato je 
najpovoljnija situacija kada se moral pretvori u obi¢aj, odnosno sadrzine im 
postanu iste. Veoma zna¢éajan primer ovakvog stapanja normi ponaSanja imamo 
u stvaranju kodeksa ponaSanja u ratnim okolnostima. Medutim, ni tada ih ne 
treba poistovecivati jer ostaju razlicitih formi i deluju paralelno. I obiéajne i 
moralne norme se usvajaju vaspitanjem, navikavanjem na ponaSanje prihvatljivo 
druStveno] zajednici kojoj pojedinac pripada. Kljucna razlika postoji u sankciji 
— za nepoStovanje obi¢ajnih normi sankcija je primarno spoljaSnja, najéesce 
u vidu prekora zajednice. Pritom, kod samog pojedinca ne mora postojati ni 
najmanji ose¢aj odgovornosti zbog krSenja obic¢aja. Posebno kada se takvim 
ponaSanjem ne ugrozavaju Zivot, slobode i prava drugih ljudi. Ukoliko bi se kod 
pojedinca pojavila griza savesti, onda bi se tu radilo o moralnoj odgovornosti. 
Ona se moze pojaviti i kod krSenja obi¢ajnih normi ponasanja, poSto se u 
pojedincu razvija griza savesti jer nije ispunio necija o¢ekivanja, ili je povredio 
necija osecanja, Sto je deo opSteg moralnog kodeksa. Ipak, izostanak grize savesti 
kod pojedinca ne zna¢i da nije doslo do krSenja moralne norme, ve¢ da se mozda 
radi o li¢nosti koja nema razvijen ose¢aj moralne odgovornosti, odnosno da 
nije moralno uracunljiva. Izostanak moralne ura¢unljivosti oznacéava nedostatak 
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moralne svesti pa u stvarima od Sireg druStvenog znacaja na scenu stupa pravo. 
Moralna odgovornost je manifestacija razumske spoznaje dobra kao vrhovne 
moralne vrednosti, uvidanja da treba postupati na odredeni na¢in i posebnog 
moralnog osecanja da se mora na takav nacin postupati [30, str. 118-128]. 
ViSestrani odnos je karakteristika i moralne odgovornosti, jer moralni odnos 
cine strana koja ima moralnu duZnost (obavezu) i strana koja ima moralno pravo 
(ovlaScenje). Medutim, moralni subjekat, kao Sto smo na poéetku rekli, osim 
moralne duZnosti koju u moralnom odnosu ima prema drugom subjektu, moral- 
nom adresatu, ima i moralne duznosti prema samom sebi [30, str. 220-225]. 
Svaki Govekov postupak, namera ili osobina izloZeni su oceni moralne vrednosti, 
odnosno procesu moralnog sudenja kada im se daje forma moralnih (dobrih) i 
nemoralnih (losih). Medutim, suStina moralnog suda nije samo u oceni postupka 
kao moralnog i nemoralnog, ve¢ se sastoji iz ocene moralne vrednosti samog 
postupka, i ocene moralne vrednosti motiva zbog kojih je tako postupljeno. Ove 
ocene se mogu podudarati, mogu biti razli¢ite prema stepenu vrednosti, a mogu 
biti 1 vrednosno protivureéne. 

Covek nije unapred ni dobar ni zao. On se vaspitava da bude jedno ili drugo, 
ali on deluje autonomno, ima svest i slobodu da bira dobro ili zlo, kako prema 
sebi samom tako i prema drugima. Po tome se moralna odgovornost razlikuje 
od metafizicke, ¢ovek deluje moralno po svojoj savesti, njegovo ponaSanje 
nije unapred odredeno, ali je svakako uslovljeno okolnostima bivstvovanja i 
delovanja. Moralna odgovornost se dodiruje sa metafizi¢kom na polju jedne 
od veoma vaznih osobina moralne obaveznosti, na polju éovetnosti. Subjekat 
moralne odgovornosti svoje moralne duznosti dozivljava kao specifi¢nu ljudsku 
tvorevinu, ono Sto ga Cini Covekom, a ne Zivotinjom — u moralu se ljudsko 
suprotstavlja zivotinjskom, éovek neéoveku [30, str. 124]. Moralna odgovornost 
je na viSem stepenu u visim oblastima morala, dok se u nizim oblastima éovek 
priblizava svom prirodnom materijalnom bi¢u, uzimajuci od prirode i drugih 
bica ono Sto smatra neophodnim za svoj opstanak. U takvim okolnostima Covek 
se udaljava od univerzalnog moralnog ideala ¢ovecnosti, pretvarajuci se u 
primala¢ko i otimacko biée voden naéelom ,,jednakosti u razmeni — do ut des; 
oko za oko, zub za zub!“ [30, str. 507]. Jedna od najnizih oblasti morala je 
oblast sukoba, oblast rata, u kojoj moralna odgovornost biva stavljena na kuSnju 
i predstavlja veoma vaznu, ako ne 1 najbitniju potporu svakom drugom vidu 
odgovornosti, pa i pravnom. 

Istorija ratovanja je zabelezila postojanje razlicitih kodeksa ponaSanja zara- 
éenih strana. Ovi kodeksi, bilo obiéajni ili pravni, uvek su u osnovi imali 
moralne norme. Prve kodekse ratovanja Cinila su nepisana pravila zasnovana na 
obiéajima, a vremenom su se pojavljivali najpre bilateralni ugovori, tzv. karteli, 
koji su kasnije dobili i Siru formu. Nekoliko milenijuma pre naSe ere, vavilonski 
kralj Hamurabi propisao je ratna pravila uz reci da to Cini kako bi sprecio da 
jaki tlaée slabe. Postoji 1 niz drugih primera, sve do prve kodifikacije ratnih pra- 
vila kojima se Stite ranjenici i oni koji o njima brinu, Zenevske konvencije iz 
1864. godine. Ratne strahote su uvek pokretale ose¢anja i metafizi¢ke i moralne 
odgovornosti. U dobu u kojem Zivimo, a koje se smatra savremenim 1 pravno 
uredenim, pitanje moralne odgovornosti u oruzanim sukobima je i dalje polazna 
ta¢ka u poStovanju osnovnih ljudskih vrednosti. Ovo je na najlep$i mogu¢i naéin 
iskazano u recima generala Ilije Nikezi¢a u njegovom autorskom delu ,,Etika 
ratovanja“ [37]: ,,Necasna propaganda i politi¢ka klima u ratu ne smeju potisnuti 
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vojni¢ko dostojanstvo, €oveénost i humanizam prema ¢oveku u toku oruzanih 
ljudsko dostojanstvo. Pravo da vole i odbrane otadzbinu oruzjem niko ne moze 
oduzeti vojnicima, ali moZe pravo da ucestvuju u zloéinu i teroru. Human ratnik 
moze biti samo onaj ¢ovek koji se rukovodi moralnim pravilima Zivljenja i 
moralnim pravilima u struci. Najvece li¢no zadovoljstvo u ratu komandant bi 
trebalo da nalazi u pobedi sa najmanje Zrtava i razaranja i sa najviSe humanosti 
prema vlastima i protivni¢ékim vojnicima i civilnim stanovniStvom. Nema niéeg 
bezoénijeg, nego kada se u ratu postupa nemoralno, sa varvarskom etikom rato- 
vanja, radi sticanja liéne slave, laznog heroizma i laznog humanizma. Ne dozvo- 
lite da se to vama desi, jer moralna krivica i odgovornost za zlocine po¢injene 
u ratu ne zastarevaju“. 

Moralna odgovornost i krivica za zlocine u ratu pripadaju pre svega pojedincu, 
svakom éoveku ponaosob, bez obzira na to da li su oni posledica zlo¢inatkog 
karaktera takve osobe, ili naredenja pretpostavljenog stareSine, jer su u oba 
sluéaja zapravo manifestacija nepotpune moralne svesti. 


3.3.3. Politi¢ka odgovornost 


Svaki élan druStvene zajednice snosi odgovornost za sopstvene postupke i 
posledice koje ti postupci proizvode. U odredenoj meri, uslovljenoj sopstvenom 
pozicijom i ulogom u toj drustvenoj zajednici, svaki pojedinac snosi odgovornost 
i za postupke zajednice. To je univerzalna odgovornost, shvacena u okvirima 
morala, ali kao takva proizvodi i druge oblike odgovornosti. Oni pripadnici 
druStva koji su kroz legalne mehanizme uspostavljanja vlasti na sebe preuzeli 
obavezu sprovodenja ciljeva 1 zadataka od opSteg interesa za druStvo, koji u 
ispunjenju takve funkcije sprovode odredenu politiku delovanja, trebalo bi da 
snose i poseban vid odgovornosti — politicku odgovornost. Kazemo trebalo 
bi, jer je ispoljavanje ove odgovornosti uslovljeno dostignutim nivoom demo- 
kratiénosti druStva. Ukoliko su politiéki ciljevi 1 put ka ostvarenju tih ciljeva 
iskazani od strane politi¢ke elite na transparentan na¢in i podlozni oceni 
pozitivnosti, kao i realizacije istih, onda se radi o politici koja bi se mogla 
nazvati demokratskom. Kada postavljeni ciljevi predstavljaju interese onih koji 
ih postavljaju a ne gradana, kada nisu javni i nisu podlozni javnoj oceni i kritici, 
onda je u pitanju nedemokratska politika. Odgovornost kreatora i eksponenata 
politike za posledice njihovih odluka i postupaka ispoljava se u razlicitim 
vidovima — kao odgovornost vladara, ministara, ¢lanova parlamenta, partijska 
odgovornost i sliéno. Nezavisno od toga 0 kojoj vrsti politi¢éke odgovornosti je 
rec, ona se moze ostvariti: 

— pred organima koji su poverili mandat, oduzimanjem mandata ili ¢ak i isklju- 
éenjem iz partije; 

— kroz sudske postupke, i tada se ona transformiSe u pravnu odgovornost, ali i 
dalje sa posledicama politicke prirode. 


U zavisnosti od nivoa moralne svesti lica koje nije ispunilo preuzete obaveze, 
prihvataju se i priznaju, ili pak odbacuju, politi¢ka odgovornost i posledice koje 
ona proizvodi. Specificnost politi¢ke odgovornosti je u tome Sto ona nije samo 
individualna, jer svaki élan odredene druStvene organizacije, ukljucujucii drzavu 
kao takvu, snosi deo odgovornosti za vlast koja ga vodi. Kada ta vlast proizvodi 
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zlo, teret politi¢éke odgovornosti koja dolazi izvan te druStvene zajednice pada 
na pleca kolektiva. Ovaj kolektivitet politiéke odgovornosti naro¢ito dolazi 
do izrazaja u postupanjima drzave, ne samo prema nekoj druStvenoj zajednici 
izvan iste vec i unutar sopstvenih granica (prema nekoj regiji, etni¢koj zajednici, 
socyalnom sloju i sl.). Pitanje kolektivne politi¢éke odgovornosti uvek dolazi 
nakon odredene istorijske faze obeleZene zlo¢inima, a odgovornost za nju se ne 
prikazuje uvek u realnoj dimenziji i stvarnim po¢iniocima, vec je to uslovljeno, 
kako Jaspers kaze — spoljnim faktorom, uspehom drugih, voljom i silom pobed- 
nika. Teret kolektivne politi¢éke odgovornosti nametnut voljom pobednika pred- 
stavlja veliko opterecenje i za moralno svesne pripadnike naroda porazene sile, 
a tu se onda javlja sasvim opravdano pitanje — da li pojedinac moze i mora 
snositi konsekvence za zlo poéinjeno od strane kolektivnih subjekata, bilo da se 
radi o druStvenim institucijama ili o drzavi, pa éak i Siroj medunarodnoj zajed- 
nici. Jaspers odbacuje nametanje kolektivne moralne odgovornosti, ali prih- 
vata kolektivnu politi¢ku odgovornost: ,,Odgovorni ste za dela rezima koji ste 
tolerisali — ovde je re¢ o naSoj politi¢ékoj krivici“ [21, str. 38]. 

Pitanje politicke odgovornosti kolektivnih subjekata je ponovo u 212i javnosti 
nakon gradanskog rata na prostoru bivSe Jugoslavije. Volja pobednika name¢e 
kolektivnu odgovornost etni¢ékim zajednicama na prostoru bivSe Jugoslavije, 
pre svih srpskoj strani. Ipak, teSko je reci da gradanski rat rada pobednike, ali 
je nepobitna Cinjenica da je u njegovoj pozadini uvek neki interes iza kojeg 
stoji odredeni politi¢éki konsenzus. Taj politi¢ki konsenzus je spoljna sila koja se 
moze kvalifikovati 1 kao volja pobednika, koja nameée teret kolektivne politi¢ke 
odgovornosti. ,,Zlo¢inatka drzava pada na ple¢a ¢itavog naroda“, kaze Jaspers, 
medutim, takva kolektivna odgovornost moZe ostati samo na nivou politi¢ke 
odgovornosti, ne 1 pravne, Sto argumentovano treba da pokazZe i ovaj rad. 


3.3.4. Profesionalna odgovornost 


Nije teSko zakljuciti da je moralna odgovornost izvor svih drugih oblika odgo- 
vornosti. Medutim, samo postojanje moralnih normi ponaSanja je nepotpuno 
bez postojanja odredenih obaveza i duznosti. Nauka koja za predmet izucavanja 
ima obaveze i duznosti je deontologija (deon — obaveza, duznost). Pojam 
deontologije zadire, kako u etiku, tako i u jurisprudenciju, jer pored moralnih 
nacela obuhvata i pravne propise koji su u vezi sa odredenom sluzbom, odnosno 
profesijom. Funkcionisanje svake profesije je uspeSno u onoj meri u kojoj se 
postuju odredene norme i obaveze karakteristi¢ne za tu profesiju. Svaka profesija 
ima svoju deontologiju, specifi¢éni kompleks propisa kojima se ureduju, kako 
pravila ponaSanja izmedu pripadnika iste, tako i obaveze i duZznosti, te pravne 
konsekvence u sluéaju neispunjavanja istih. Jedna od najspecifi¢nyih profesija 
je vojna sluzba, ne samo zbog kompleksa znanja i veStina koje su posebne i u 
najvecem obimu karakteristiéne iskljucivo za tu sluzbu, vec 1 zbog duZnosti 
koje se izvrSavaju u najtezim i mimnodopskim i ratnim uslovima. Zbog tezine 
uslova u kojima se izvrSavaju postavljene duznosti, posebno zbog specifiénosti 
rukovodenja ljudima u najtezim uslovima, od komandnog sastava vojne jedinice 
se o¢ekuje jak mentalni sklop i visok nivo moralne svesti. Vojni stareSina nije 
odgovoran samo sebi i samo za svoje ponaSanje i odnos prema propisanim duz- 
nostima, vec i za druge, ali i drugima za svoje 1 ponaSanje svojih potcinjenih. 
Vojna sluzba svoje pripadnike izlaze mogu¢nosti da se njihova profesionalna 
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odgovornost ocenjuje kao pravna odgovornost u upravnom postupku za utvr- 
divanje disciplinske odgovornosti, alii u postupku za utvrdivanje kriviéne odgo- 
vornosti. S obzirom na specifi¢nost uslova u kojima nastaje, kao i nesagledivih 
posledica do kojih moZe dovesti, krivi¢na odgovornost u okviru vojne profesije 
ima posebnost, koja je i predmet ovog rada. 


3.3.5. Pravna odgovornost 


Pravna odgovornost omoguéava da svaki ¢lan druStva ima jednak tretman 
pred zakonom i ravnopravan pristup pravdi. Ona se obezbeduje kroz pravo- 
sudne mehanizme drzave, normiranjem ponaSanja kroz zakone. Dakle, pravna 
odgovornost je odgovornost za krSenje pravnih propisa koju, u zakonom pred- 
videnom postupku, utvrduje nadlezni organ, pa se u tom smislu moze re¢i i da je 
pravna odgovornost podloznost prekrSioca dispozicije sankciji. Subjekat pravne 
odgovornosti ima tri bitna svojstva: 

— subjekat obaveze, 
— subjekat odgovornosti, i 
— subjekat na kojem se primenjuje sankcija. 


Savremeni princip individualizacije pravde zahteva da odgovara onaj ko je 
subjekat obaveze. U idealnoj situaciji sva tri svojstva se sti¢u u jednom licu. Za 
pravnu odgovornost neophodno je postojanje odredenog kvaliteta svesti i volje 
da bi se shvatio znaéaj preduzetih radnji i mogucih posledica. Po opStoj pret- 
postavci, pravna odgovornost se sti¢e punoletstvom. 

Imajuci u vidu slojevitost prava, razlikuje se vi8e vrsta pravne odgovornosti. 
Osnovna podela je na gradanskopravnu i kaznenopravnu odgovornost. Nezaobi- 
lazan oblik pravne odgovornosti je i disciplinska odgovornost, koju neki autori 
svrstavaju medu kaznenopravne oblike odgovornosti. 

Disciplinska odgovornost— Ovo je najblazi oblik pravne odgovornosti, a pred- 
stavlja odgovornost za nepoStovanje normi 1 obaveza unutar odredene organi- 
zacije. Ukoliko se radi 0 profesionalnoj organizaciji, u pitanju su dela kojima se 
povreduje sluzbena duznost, odnosno radne obaveze iz ugovora o radu. Da bi 
nosilac radne obaveze odgovarao za disciplinski prekrSaj, koji je ucinio svojom 
krivicom u stanju ura¢unljivosti, takav prekrSaj mora prethodno biti pravno 
ureden. U Srbiji pravni okvir za disciplinsku odgovornost za povredu sluzbenih 
duznosti lezi u Zakonu o radu, OpStem kolektivnom ugovoru, posebnim i poje- 
dina¢nim kolektivnim ugovorima, pravilnicima o radu i ugovorima o radu. Na 
pitanja koja nisu uredena ovim aktima primenjuju se odredbe zakona kojim se 
ureduje opSti upravni postupak. Za disciplinsku odgovornost je karakteristi¢no 
da je autonomna u odnosu na ostale delikte iu situacijama u kojima se krSenjem 
ove odgovornosti ostvaruje 1 obelezje nekog drugog kaznenog dela (prekrSaja, 
privrednog prestupa ili kriviénog dela). Medutim, ako se povredom radnih 
obaveza povrediineko materijalno dobro ili uéini kakvo kriviéno delo ili prekrSaj, 
subjekat takve odgovornosti ¢e odgovarati 1 gradanskopravno, odnosno kriviéno 
ili prekrSajno. Povreda radnih obaveza moze biti lakSe ili teze prirode, a moZe se 
uciniti neizvrsenjem, ili neblagovremenim, nemarnim i nesavesnim izvrSenjem. 
Disciplinske kazne izriéu disciplinski organi, a nalaze se u rasponu od ukora do 
iskljuéenja iz organizacije. Kad je u pitanju profesionalna odgovornost, najteza 
disciplinska mera je prestanak radnog odnosa. 
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Poseban vid profesionalne odgovornosti predstavlja vojna disciplina. Pod 
vojnom disciplinom se podrazumeva ta¢no, potpuno i pravovremeno izvrSa- 
vanje vojnih duZnosti i drugih duZnosti u oruzanim snagama, saglasno zakonu 
i pravilima sluzbe i drugim propisima i naredenjima nadleznih stareSina, kao 
i poStovanje reda i pravila ponaSanja utvrdenih zakonom i drugim propisima 
u vojnoj sluzbi 1 van sluzbe i moralnih normi druStvene zajednice [43, é1. 1]. 
Ova vrsta odgovornosti je uslovljena specifiénoScu vojnog sluzbovanja. Profe- 
sionalna vojna lica obavljaju vojnu sluzbu u teSkim Zivotnim i radnim uslovima, 
izlozeni dejstvu razlicitih rizika, samim tim i permanentnom stresu. Vojna lica 
su naoruzana prilikom izvrSavanja svakodnevnih obaveza, a posebno u vreme 
oruzanih sukoba, cime visok nivo discipline dobija na znaéaju, ne samo radi 
jatanja unutraSnje évrstine vojne organizacije, ve¢ i radi sprecavanja Cinjenja 
povreda sluzbenih duznosti kojima bi se mogle naneti teze posledice, kako 
samoj vojnoj organizaciji tako 1 Siroj drustvenoj zajednici. Zbog toga je u svakoj 
pravno uredenoj drzavi ovo pitanje reSeno ne samo kroz zakone 0 vojsci vec i 
kroz posebne pravilnike 0 vojnoj disciplini. U Srbiji su to Zakon 0 vojsci Srbije 
(,,Sluzbeni glasnik RS“ br. 116/07 i 88/09) i Pravilo o vojnoj disciplini (,,Sluzbeni 
vojni list br. 22/ 08). : Propisivanje vojne disciplinske odgovornosti, prema datim 
okolnostima, moZe se izvrSiti i putem drugih podzakonskih akata, kao Sto su 
pismene naredbe. Tako, u Sluzbenom vojnom listu broj 39/06 objavljena je 
Naredba ministra odbrane Republike Srbije o postupanju pripadnika Ministarstva 
odbrane 1 Vojske Srbije u odnosu na lica optuzena pred MKTJ, kojom je u 
skladu sa tada vazecim Zakonom o Vojsci Jugoslavije 1 propisima kojima se 
regulise disciplinska odgovornost drzavnih sluzbenika, utvrdena disciplinska 
odgovornost profesionalnih pripadnika Vojske Srbije i ostalih vojnih lica u 
Vojsci i Ministarstvu za neprijavljivanje podataka o boraviStu, kretanju i drugim 
saznanjima vezanim za lice optuzeno pred tim tribunalom.* Pod povredama 
vojne discipline smatraju se postupci vojnog lica, u vrSenju ili u vezi sa vrSenjem 
sluzbe, koji su protivni zakonu, pravilima sluzbe, drugim propisima, naredenjima 
i aktima nadleznih stareSina koja se ti¢u sluzbe. Za disciplinsku odgovornost 
se zahteva krivica — umi8ljaj ili nehat. Povrede sluzbene duZnosti su definisane 
kao disciplinske greSke i disciplinski prestupi. Disciplinske greske prema svojoj 
prirodi i karakteru, posledicama i uslovima pod kojima su ucinjene, predstavljaju 
blaze povrede sluzbene duZnosti i u skladu sa tim sankcionisane su blazim 
disciplinskim merama. Disciplinski prestupi predstavljaju gruba krSenja propisa 
kojima se reguliSe vrSenje sluzbene duznosti, kao 1 grubo zanemarivanje vaznih 
obaveza i duZnosti usled ¢éega su nastale ili su mogle nastati teze posledice po 
interes i ugled vojne organizacije, kao i po sveukupni moral druStva. 

Gradanskopravna odgovornost — Odgovornost lica za prouzrokovanu Stetu 
je gradanskopravna odgovornost. Zakonom o obligacionim odnosima (é1. 155) 
Steta je definisana kao ,,umanjenje netije imovine (obiéna Steta) i sprecavanje 
njenog povecanja (izmakla korist), kao 1 nanoSenje drugome fizi¢kog ili psi- 
hiékog bola ili straha (nematerijalna Steta)“ [69]. Iz ovakve definicije se uocava 
da prema prirodi dobra koje trpi Stetu, gradanskopravna odgovornost moze biti: 
e materijalna — odgovornost za povredu imovinskih dobara i 
e nematerijalna — odgovornost za pretrpljen strah, pretrpljene duSevne bolove 

zbog umanjenja Zivotne aktivnosti, naruZenosti, povrede ugleda éasti, slobode 

ili prava licnosti, kao i smrti bliskog lica. 
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U zavisnosti od toga da li je objekat za8tite individualna norma ili opSta zabrana 
prouzrokovanja Stete na nekom zakonom zaSti¢enom dobru, gradanskopravna 
odgovornost mozZe biti: 
© ugovorna — odgovornost za Stetu nastalu neizvrSenjem ugovorne obaveze i 
e vanugovorna — pored nekih posebnih sluéajeva, obuhvata tri velike grupe: 

deliktnu odgovornost, odgovornost za Stetu od opasne stvari ili opasne delat- 
nosti i odgovornost za drugoga. 


Prema izvoru odgovornosti razlikujemo: 
e individualnu — odgovornost za Stete nastale sopstvenim delovanjem i 
e odgovornost za drugog — odgovornost za maloletnike; odgovornost za lica 
nesposobna za rasudivanje; odgovornost za pomocnike; odgovornost poslo- 
davca za zaposlene; odgovornost pravnog lica za Stetu koju prouzrokuje nje- 
gov organ. 


Neophodan uslov za postojanje gradanskopravne odgovornosti je da postoje 
Stetnik, oSteceni, Stetna radnja i uzroéna veza. U zavisnosti od toga da li na 
strani Stetnika postoji krivica kao poseban uslov odgovornosti, gradanskopravna 
odgovornost mozZe biti: 

e subjektivna, ili 
e objektivna. 


Subjektivna gradanskopravna odgovornost je u naS8em pravnom sistemu 
uredena Clanom 154 Zakona o obligacionim odnosima: ,,Ko drugome prouz- 
rokuje Stetu duzan je nadoknaditi je, ukoliko ne dokazZe da je Steta nastala bez 
njegove krivice“ [69]. 

Dakle, prema Zakonu o obligacionim odnosima postoji praesumptio iuris 
tantum, oboriva pretpostavka o krivici lica koje je na¢inilo Stetu. Ovde je krivica 
objektizovana, vodi se ra¢una 0 tome Sta se od pojedinca u datim okolnostima 
moglo oéekivati kao razumno 1 pazljivo ponaSanje. 

Objektivna gradanskopravna odgovornost nije zasnovana na krivici ve¢ na 
okolnosti da je Steta prouzrokovana od opasne stvari ili opasne delatnosti. Ona 
je takode regulisana Zakonom o obligacionim odnosima, u élanu 173: ,steta 
nastala u vezi s opasnom stvari, odnosno opasnom delatnoS¢cu, smatra se da 
potice od te stvari, odnosno delatnosti, izuzev ako se dokaZze da one nisu bile 
uzrok Stete“ [69]. Uz manje izuzetke, odgovoran je imalac, a ne rukovalac stvari, 
odnosno nosilac opasne delatnosti, nezavisno od toga da li se radi 0 fiziékom ili 
pravnom licu. Objektivna odgovornost ne bi postojala ukoliko bi se dokazalo 
da je Steta nastala krivicom oStecenog, viSom silom ili krivicom nekog treceg 
lica. Dakle, ovde nije reé o nameri da se nekome nanese Steta, vec o prirodi 
opasne stvari, odnosno delatnosti, od koje postoji opasnost da neko pretrpi 
Stetu a uvodenjem objektivne odgovornosti u obligaciono pravo obezbeduje se 
mogucnost nadoknade Stete oStecenika od drZaoca takve stvari, odnosno nosioca 
opasne delatnosti. U tom smislu objektivna odgovornost u gradanskom pravu 
je u potpunosti opravdana, ali je diskutabilno koliko je ona zaista objektivna, 
liSena subjektivnosti, jer postoji opasnost od arbitrarnosti kod procenjivanja iste 
poSto se drzaocu opasne stvari, odnosno nosiocu opasne delatnosti, uvek moze 
prigovoriti da nie bio paZzljiv u dovoljnoj meri i na taj nacin mu pripisati krivicu. 
Ova opasnost od subjektivizacije objektivne odgovornosti u gradanskom pravu 
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nije beznaéajna sa stanovista krivi¢nog prava, jer se upravo na ovaj natin 

objektivna odgovornost moze posredno uvesti i u krivicno pravo, dokazivanjem 

prisustva nizeg ili viSeg stepena nehata [5, str. 16]. 

Kaznenopravna odgovornost — Kaznenopravna odgovornost predstavlja 
odgovornost subjekta za uéinjeno kazZnjivo delo. Zakonodavac uspostavlja sistem 
kaznenopravnih pravila kojima se ureduju tri vrste pitanja — koja su ponaSanja 
kaznjiva (kriviéna dela i prekrSaji), koji su uslovi kaznenopravne odgovornosti 
(ura¢unljivost 1 vinost), i koje su kaznenopravne sankcije (privremeno ili trajno 
oduzimanje raznih dobara u¢inioca: imovine, éasti, slobode i drugih li¢nih 
prava, pa i Zivota). Za razliku od gradanskopravne odgovornosti ovde postoji 
pretpostavka nevinosti, presumptio iuris, dakle krivica se mora dokazivati. 

U naSem pravnom sistemu kaznenopravna odgovornost se javlja u tri osnovna 
oblika, koji se razlikuju po obelezjima i sadrzini, tezini posledice kaznenog dela, 
odnosno drustvenoj opasnosti, samim tim i mogucim sankcijama, subjektima 
na koje se primenjuju sankcije, kao 1 organima koji su nadlezni za pokretanje 
postupka i procesuiranje. 

1. Odgovornost za prekrsaje — Zakonom o prekrSajima pojam prekrSaja je odre- 
den kao protivpravna skrivljeno izvrSena radnja koja je propisom nadleznog 
organa propisana kao prekrSaj [70, ¢l. 2]. U teoriji se prekrSaj definiSe kao 
druStveno Stetno, protivpravno i skrivljeno postupanje koje ne podriva te- 
melje druStvenog i pravnog sistema, vec se pravnom poretku nanosi Steta u 
vidu remecenja javnog reda 1 mira, slabljenja druStvene discipline i ometanja 
vrsenja funkcija drzavnih i drugih organa [24, str. 23]. S obzirom na to da suu 
pitanju druStveni interesi manjeg znaéaja, na ucinioce se primenjuju sankcije 
blazeg intenziteta nego za krivitna dela. U¢inioci prekrSaja su aktivni subjekti 
prekrSajne odgovornosti, dok pasivne subjekte ¢ini strana ¢Cija su prava i 
interesi povredeni ili ugrozeni prekrSajem. Neophodan uslov za pripisivanje 
prekrSajne odgovornosti bilo kom od navedenih subjekata je zakonska pred- 
videnost prekrSaja, a neizostavni elementi prekrSajne odgovornosti su ura- 
éunljivost i postojanje voljnog momenta u vidu umiSljaja ili nehata. PrekrSajna 
odgovornost pravnog lica je izvedena iz subjektivne odgovornosti neposrednih 
izvrsilaca koji postupaju u ime pravnog lica [24, str. 41-43]. Postoji sli¢nost, 
au najvecoj meri i preklapanje, elemenata prekrSajne i kriviéne odgovornosti, 
osnova koji ih iskljucuju, oblika sauéesniStva, kao 1 vrsta sankcija. 

2. Odgovornost za privredne prestupe — Posmatrani kao poseban oblik kazne- 
nopravne odgovornosti, privredni prestupi su kaZnjiva dela veceg intenziteta 
druStvene opasnosti nego prekrSaji, ali manjeg nego kriviéna dela. Medutim, 
iako se u poslednje vreme u pravnoj teoriji tretiraju kao nova vrsta kaznjivih 
delikata [24, str. 17-20], teSko je povuci oStru granicu izmedu privrednih 
prestupa i prekrSaja, kao i privrednih prestupa i kriviénih dela, posebno nakon 
donoSenja Zakona o kriviénoj odgovornosti pravnih lica. 

3. Odgovornost za krivicna dela — U pitanju je najtezi oblik pravne odgovornosti 
u svakom druStvu, koji u svojoj osnovi nije nuzno vezan za profesionalnu 
odgovornost ali jeste za moralnu odgovornost svakog Glana Sire druStvene 
zajednice. U pitanju je odgovornost za dela koja se smatraju kriminalnim 
ponasanjem i napadaju najvaznije ljudske i druStvene vrednosti. Sankcije 
koje se mogu izreci za ovu vrstu odgovornosti krecu se od sudske opomene, 
preko novéane kazne, do kazne zatvora, a u nekim druStvima je jo$ uvek na 
snazi i smrtna kazna. Krivicne sankcije izri¢u sudovi. 
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Oblici odgovornosti 
u krivicnom pravu 


Kae dela su na vrhu gradacije kaznenih dela prema tezini uzrokovane 
posledice. U tom smislu je i kriviéna odgovornost najtezi oblik pravne 
odgovornosti. Imajuci u vidu da je za postojanje krivi¢éne odgovornosti 
neophodno ostvarenje svih konstitutivnih elemenata krivi¢énog dela, namece se 
pitanje odnosa dva pojma — kriviéne odgovornosti 1 krivice. U svom opStem 
znacenju kriviéna odgovornost je odgovornost za izvrSeno krivicno delo i pos- 
ledicu koje ono proizvodi, odnosno za kriminalno ponaSanje kojim se ugrozavaju 
najbitnija li¢éna i druStvena dobra — Zivot, zdravlje i éast ljudi, slobode i prava 
éoveka i gradanina, brak i porodica, imovina, Zivotna sredina, privredni, poli- 
ticki 1 pravni poredak i dr. Postojanje samo dogadaja koji se karakteriSe kao 
kriviéno delo moZe biti osnov za postojanje objektivne odgovornosti, a da bi 
postojala i krivi¢na odgovornost nuzno je da postoji i odredeni psihi¢ki odnos 
ucinioca prema izvrsenom delu kao skup subjektivnih uslova neophodnih da 
bi se mogao proglasiti odgovornim za to delo i po osnovu takve odgovornosti 
izreci mu se kazna. Takav skup subjektivnih uslova na strani izvrSioca kriviénog 
dela naziva se krivica [33, str. 12]. Odredenjem krivice u njenom subjektivnom 
znacenju, kroz postojanje ura¢unljivosti i vinosti, ne marginalizuje se znacaj 
krivitnog dela za kriviénu odgovornost, niti njihova funkcionalna povezanost. 
To zna¢i da se kriviéno delo moZe shvatiti i u objektivno-subjektivnom smislu 
bez izvla¢enja vinosti iz krivi¢ne odgovornosti, jer kada ne bi bilo krivicnog 
dela ne bismo mogli ni govoriti o kriviénoj odgovornosti i kaZnjivosti po osnovu 
nje [29, str. 67]. Kriviéna odgovornost podrazumeva da je onaj kome se ona 
pripisuje ucinio ono delo koje je u zakonu odredeno kao kriviéno. Nezavisno od 
toga da li se radnja izvrSenja ispoljava kao injenje ili necinjenje (propuStanje), 
ona predstavlja ponaSanje Coveka koje je u zakonu odredeno kao kriviéno delo, 
ali i trazi odredeni odnos u¢inioca prema tom svom delu, ¢ime se manifestuje 
krivica za izvrseno delo [29, str. 67]. Kriviéna odgovornost je uvek individualna, 
svako odgovara prema svojoj sopstvenoj krivici. Pripisivanje krivice po osnovu 
same pripadnosti kolektivitetu je moguce samo u slu¢ajevima predvidenim 
zakonom,’ a proglaSavanje samog kolektiviteta krivi¢no odgovornim je duboko 
zadiranje u objektivnu odgovornost koja je nedopustiva u krivi¢nom pravu. 
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4.1. Nedopustivi oblici krivi¢ne odgovornosti 


Kriviéna odgovornost je potpuno subjektivna, za njeno postojanje je neop- 
hodno ispunjenje odredenih uslova koji se tiéu postojanja svestii volje. Medutim, 
iako u kriviénom pravu ne bi smelo da bude objektivne odgovornosti, neki njeni 
elementi se ipak pojavljuju u pojedinim kriviénim delima, kao i u nekim opstim 
institutima kriviénog prava. To je najuoéljivije kod nehata, gde je supstrat sub- 
jektivne odgovornosti manje prisutan nego kod umiSljaja, ponekad do te mere 
da nam se moZe u¢initi da se nehat u mnogo ¢emu priblizava objektivnoj 
odgovornosti [5, str. 7]. Moglo bi se éak reci da postoji mnogo realnih Zivotnih 
situacija u kojima se medusobno presecaju zone subjektivne i objektivne odgo- 
vornosti, a u tom preseku je te8ko razaznati granicu izmedu pukog slucaja i 1 
subjektivne odgovornosti. Izdvajanje tog preseka, njegova analiza i uoéavanje 
razlike izmedu te dve graniéne situacije, predstavlja izazov za kriviéno pravo, 
a posebno za medunarodno kriviéno pravo zbog njegove slozenosti uslovljene 
primenom dva potpuno razlicita pravna koncepta. 

Iako je s vremena na vreme predmet stru¢nih rasprava, smatra se da udruzenja 
i zajednice ne mogu biti podvrgnuti krivi¢noj odgovornosti, iz prostog razloga 
Sto se krivica ne moze pripisati nekoj imaginarnoj kolektivnoj svesti. U rimskom 
pravu je postojalo pravilo da udruzenja ne mogu biti odgovorna za delikte (societas 
delinquere non potest), vec to mogu biti samo individue koje Gine ta druStva.° 
U srednjem veku se u pravnoj nauci pojavio stav da se udruzenjima moze pripisati 
kriviéna odgovornost, a to je posebno bilo izrazeno u Nemacékoj (Ordonansa 
iz 1584) i Francuskoj (Orddonance de Blois iz 1579). Medutim, Francuska 
revolucija se najpre pridrzavala tog pravila kako bi uniStila udruzenja koja nisu 
bila po volji novoj vlasti, Sto joj je na kraju i uspelo. Nestanak tih udruzenja iz 
pravnog sistema je doveo do toga da u Kriviénom zakoniku Francuske iz 1810. 
godine nije bilo krivi¢ne odgovornosti kolektiviteta, Sto je ubrzo prihva¢ceno i 
od strane drugih evropskih zemalja, mada je bilo 1 onih koji su smatrali da se 
u kolektivitetima mogu na¢i elementi subjektivne odgovornosti, samim tim i 
njihova kriviéna odgovornost. Preporukom Saveta Evrope iz 1988. zapoéela je 
nova faza uvodenja u nacionalne krivi¢ne zakonike odgovornosti pravnih lica za 
kriviéna dela uéinjena od strane njihovih ovla8¢cenih lica. Medutim, ovaj koncept 
nisu prihvatili Nemaéka, Spanija, Portugalija, Gréka i Italija, smatrajuci da se 
pravnom licu ne moze pripisati krivica. U common law sistemu u Engleskoj 
su se tek u XIX veku pojavili precedenti koji su utrli put uvodenju kriviéne 
odgovornosti za pravna lica. Ipak, najpoznatiji precedent jeste iz 1944. godine, 
kada je Vrhovni sud pravde putem tri odluke zauzeo stav da pravna lica mogu biti 
kriviéno odgovorna jer je svest lica koja rade u njima zapravo svest tih pravnih 
lica. Uprkos ovom precedentu, ukazujuci da je imovina pravnih lica odvojena 
od liéne imovine fizickih lica koja rade u njima, engleski pravnici uglavnom 
zauzimaju stav da pravna lica ne mogu biti subjekti kriviéne odgovornosti. 

Jedno od najslozenijih pitanja za medunarodnu zajednicu je odgovornost 
drzave za medunarodni protivpravni ¢in (international wrongful act), a osnovna 
pravila za tu vrstu odgovornosti je poéetkom osamdesetih godina proSlog veka, 
nakon skoro dve decenije rada, utvrdila Komisija UN za medunarodno pravo 
(International Law Commission — ILC). Na svojoj 53. sednici, 3. avgusta 2001, 
ova Komisija je donela Nacrt ¢lanova 0 odgovornosti drzava za medunarodno 
protivpravne akte. Da bi se utvrdila medunarodna odgovornost drzave, mora 
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se najpre potvrditi postojanje obaveze, zatim utvrditi u emu se sastoji njeno 
neizvrSenje, a prema unutraSnjem pravu drzave se potom mora utvrditi koji 
drzavni sluzbenici su bili nadlezni da izvrSe tu obavezu, pa samim tim i ko 
snosi individualnu kriviénu odgovornost za medunarodnopravne delikte drzave 
u Cije ime i za G1ji ra¢un su postupali ti drzavni sluzbenici [38, str. 97]. Kao Sto 
cemo u daljem radu videti, u dosada8njoj} medunarodnopravnoj praksi je vise 
puta potvrdeno da odgovornost drzave za delikte njenih organa i ovlaSéenih lica 
ostaje izvan margina krivi¢ne odgovornosti, kao njen nedopustivi oblik. 


4.1.1. Kolektivna odgovornost u krivi¢nom pravu 


Pripadnost nekoj zajednici pretpostavlja postojanje zajedni¢kih svojstava 
(nacionalna pripadnost, kultura, ideologija i dr.) 1 interesa koji proizvode i 
odredeni delokrug obaveza i odgovornosti. U zavisnosti od na¢ina formiranja 
takvog kolektiviteta menja se i priroda odgovornosti koja se mozZe pripisati 
svakom njegovom pripadniku ponaosob. Postavlja se pitanje u kojoj meri se 
odgovornost svakog ¢lana moze preneti na kolektiv, odnosno da li je moguée 
iz zbira pojedinatnih odgovornosti izvesti zajednicku odgovornost kolektiva. 
Da li je uopste mogué takav zbir? Odgovornost nije matemati¢ka kategorija, 
njena sadrzina je primarno psiholoska, ona je pitanje svesti i volje, psihickih ele- 
menata bez kojih nema krivice. Nezavisno do toga da li je posmatramo iz ugla 
kontinentalnog ili anglosaksonskog prava, krivica je uvek subjektivni, mentalni 
odnos izvrSioca prema radnji kojom se ¢ini neko delo, kao i prema njegovim 
posledicama. Svest se ne mozZe sabirati, ve¢ se moze izraziti kroz konsenzus 
stavova ¢lanova nekog kolektiviteta. Medutim, delovanje takvog konsenzusa 
nije autonomno veé se ispoljava kroz akciju lidera i neposrednih izvrSilaca. U 
zavisnosti od brojnosti takvog kolektiviteta, njegov manji ili veci broj pripadnika 
je izvan zlotinaékih aktivnosti sprovedenih ,,u ime zajednice“. Odredeni broj 
pripadnika to g kolektiviteta se poj javljuj e kao idejni tvorac zlo¢éina, neki ucestvuju 
u planiranju i i organizaciji, pomaganju na razlicite na¢ine, a tu su 1 neposredni 
izvrSioci. Oni su svi nosioci individualne krivicéne odgovornosti. Odredeni deo 
takvog kolektiviteta je svestan zlo¢ina pripadnika svoje zajednice, sa njima 
nemaju direktan kontakt, ali im se javnom re¢ju ne opiru, kako zbog pre¢utne 
saglasnosti, tako 1 zbog straha od odmazde rukovodecih struktura kolektiviteta. 
Ovom delu kolektiviteta se ne moZe pripisati ni individualna kriviéna odgovornost 
za necinjenje, ali nema sumnje da se navedenim pripadnicima kolektiviteta, i u 
jednom i drugom slucaju, moZe pripisati moralna i politi¢ka odgovornost. Ve¢ 
samo strukturiranje na ove dve kategorije ¢lanova nekog kolektiviteta isklju¢uje 
mogucnost pripisivanja krivi¢ne odgovornosti celom kolektivu. Potpunom 
iskljucenju moguénosti postojanja kolektivne kriviéne odgovornosti doprinosi 
treca kategorija koju Cine oni élanovi kolektiviteta koji ne samo da nisu 
ukljuceni u zloéine koje ,,u njihovo ime“ Cine drugi élanovi zajednice, ve¢ takve 
zlocine ne podrzavaju, kako u ti8ini tako i javnom reéju. Moralna naéela, na 
kojima po¢iva i kriviéna odgovornost, ne dozvoljavaju pripisivanje ni moralne, 
a pogotovo ne kriviéne odgovornosti tim ¢lanovima kolektiviteta. Kod njih se 
u najvecoj meri razvija metafizi¢éka odgovornost, ali taj ose¢aj odgovornosti za 
opsStu nepravdu i nesrecu im name¢e sopstvena savest. Visoko moralna osoba 
uvek preispituje svoju savest da li je u dovoljnoj meri dala doprinos da se zloéini 
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sprecée, okrivljujuci sebe onda kada izvede negativan zakljucak. Nema sumnje 
da razvoju ovakvog vida odgovornosti snazan podsticaj daju optuzbe na ra¢un 
kolektiviteta kojem pripadaju, od moralnih do kriviénih. Mogli bismo uslovno 
reci da se na taj nacin vr8i odredena vrsta nepravde prema njima, jer na neki 
nacin zloéini koji su sve to uzrokovali dobijaju svoj produzeni vid trajanja. Na 
tezinu i nepravdu pripisivanja kolektivne odgovornosti je ukazao Karl Jaspers 
govoreci o plakatima koji su se 1945. pojavili u nematkim gradovima i selima, 
ana kojima je uz slike zlo¢éina pisalo: ,,To je i vaSa krivica“ [21, str. 37-39]. On 
ukazuje na razlicite mogu¢nosti tumacenja takve situacije, a kao najpribliznije 
realnosti je prihvatanje politi¢ke odgovornosti za dela rezima koji je tolerisao 
nemacki narod, kao i metafizicke koja proizilazi iz izjedna¢avanja sa konkretnim 
ratnim zloéincima, ali i neprihvatanje moralne krivice koja proistiée 1z tvrdnje 
da ne samo da su taj rezim tolerisali ve¢ su ga i podrzavali i s njim saradivali. 
Nirnberski proces je dao odgovor na pitanje da li se kriviéna odgovornost moze 
pripisati kolektivitetu koji ¢ini jedan narod, u konkretnom sluéaju nemacki. 
Americki glavni tuzilac u tom procesu, Robert H. DZekson (Robert H. Jackson), 
naglasio je da ,,pred sudom ne stoji nemacki narod, ve¢ pojedinci Nemci 
optuzeni za zloéine, kao i naéelno sve vode nacisti¢ékog rezima“ [21, str. 37-39]. 
Na ovom procesu je optuzeno nekoliko organizacija, a krivim za zlocine su 
proglaSene: Drzavna tajna policija Gestapo (Gestapo), Sluzba bezbednosti 
Sicherheitsdienst (SD), i paravojna jedinica Nacionalsocijalisti¢ke partije — Od- 
brambene snage Schutzstaffel (SS). Medutim, za njihovo delovanje kriviénu 
odgovornost su snosile vode i neposredni egzekutori zlocina. Tako je potvrdeno 
da nema kolektivne ve¢é samo individualne kriviéne odgovornosti, Sto je jedan 
od osnovnih principa na kojima se temelji krivi¢no pravo. 

Iako je princip individualne kriviéne odgovornosti duboko utemeljen, ne 
samo na Nirnberskim principima, ve¢ prvenstveno u mogucnosti pripisivanja 
mens rea, u strucénoj javnosti se mogu na¢i miSljenja da za ratne zlocine na 
prostoru bivSe SFRJ treba okrivitii cele zajednice kojima pripadaju ratni zlocinci 
okrivljeni pred Medunarodnim krivi¢nim tribunalom za bivsu Jugoslaviju 
[4], jer su ih udcinili ,,u ime“ te zajednice. Razumna osoba se mora upitati Sta 
znaci ,,u ime zajednice“, ili ,,u njeno/njegovo ime“? Ko je koga ovlastio da 
éini zlocine u bilo cije ime? Pred MKTJ, kao i u javnosti drzava nastalih posle 
raspada SFRJ, onih u kojima su pocinjeni ratni zlocini, postavlja se i pitanje 
kolektivne odgovornosti, pri Cemu se misli na same drzave, pa i cele narode. 
Da su pre samih izbora politi¢ki lideri bivSih republika SFRJ rekli svojim 
biracima da ¢e se zalagati za rat, ubijanje, mucenje, silovanja i druga krivicna 
dela koja Cine ratni zlocin, verovatno ne bi dobili ni po jedan procenat glasova 
svog biratkog tela. Po kom osnovu bi se takva kriviéna dela mogla pripisati 
kolektivitetu izrazenom kroz bira¢ko telo? Prilikom glasanja pripadnik tog 
kolektiviteta bi morao znati za zlo¢ina¢éke namere onog koga bira za lidera, kao i 
da svojim glasom pomaze da se te namere i realizuju. Medutim, to nije dovoljno 
— on bi morao biti svestan iste takve namere i ostalih biraéa i tako uci u odnos 
saizvrsilastva. Odgovor na pitanje da li je moguéa identicna svest svih gradana 
jedne zemlje po bilo kom pitanju, nameée se sam po sebi. Oni deluju nezavisno 
i ne znaju kako ce delovati ostali gradani, pa je i u tom pogledu besmisleno 
pozivanje na kolektivnu odgovornost zbog odluka i postupaka pojedinaca koji 
tukovode zemljom. U njihovim odlukama se gubi individualni glas svakog 
biraéa, svakog gradanina, pa te odluke ne odrazavaju jedinstvo kolektiviteta ve¢é 
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su zbir razlicitih volja. Jedinstvo zlocinaéke svesti 1 volje na nivou drzave je u 

praksi nezamislivo, ali je mogué konsenzus svesti i volje manjih grupa ljudi. 

ideologijom i interesima. Shodno svojoj prirodi, ratni zlo¢ini kao kompleks 

najteZih kriviénih dela, uglavnom se organizuju i Cine u grupi. Cak i onda kada 

su to pojedinaéna dela, ukoliko se prema izvrSiocima ne preduzmu zakonske 

mere, Cinjenje izvrSioca i ne¢cinjenje odgovarajuceg nadzornog organa formiraju 

kompleks kolektivnog zlocina, koji po svojim svojstvima ne prouzrokuje 

apstraktnu kolektivnu krivi¢énu odgovornost, ve¢ konkretan zbir individualnih 

kriviénih odgovornosti. Ta svojstva kolektivnog zlocina su [6]: 

—koordinirano delovanje velikog broja pojedinaca i institucija, usmereno ka 
zajednickom cilju; 

— zlocinacko delovanje pravda se time da se tako ostvaruje dobrobit grupe u Cije 
ime se Gini; 

—zloéin se dozvoljava i opravdava politi¢kim aranzmanima i oblikovanjem 
sistema vrednosti, verovanja 1 stavova; 

—vecina pripadnika kolektiva u ¢ije ime se vr8i zlocin, podrzava svaki vid 
delovanja rukovodstva, pa 1 onaj koji podrazumeva ubistva. 


Da bi se ostvarila sva navedena svojstva aktivnosti se moraju sprovesti 
planski, mora postojati ¢vrsta organizacija sa jasnom podelom uloga. Prilikom 
kriviténog procesuiranja zlo¢ina, svaki njegov ucesnik mora snositi svoj deo 
kriviéne odgovornosti prema doprinosu izvrSenju zlocina, Sto zna¢i da mu 
se mora dokazati postojanje sopstvene a ne nekakve apstraktne kolektivne 
mens rea. Afirmacijom instituta zajedni¢ékog zlocinackog poduhvata, na na¢in 
na koji to sprovodi MKTJ, dovodi se u pitanje princip individualne krivicne 
odgovornosti i u medunarodno kriviéno pravo se posredno uvodi kolektivna 
odgovornost. Generalni sekretar UN je u izveStaju u kojem je predlozen Statut 
MKT, izrazio uverenje da neko pravno lice, udruzenje ili organizacija, ne treba 
da budu smatrani zlocinackim i njihovo ¢lanstvo po tom osnovu ne moze biti 
predmet nadleznosti Medunarodnog tribunala [59, §50—51]. Odbacivanjem 
kolektivne kriviéne odgovornosti se jedan kolektivitet ne oslobada od drugih 
vidova kolektivne odgovornosti. Razvijanje moralne i politi¢éke kolektivne 
odgovornosti je ¢ak i pozeljno u procesu duhovnog osveS¢éavanja zajednice. 
U tom pogledu je necelishodno njeno osporavanje, ali se mora povu¢i jasna 
crta razgranicenja od krivi¢ne odgovornosti i tako otkloniti sve nedoumice u 
pogledu vrste subjekata kojima se ona moze pripisivati. 


4.1.2. Odgovornost drZave i njenih organa 


Odgovornost za medunarodne protivpravne akte — Specificnosti pravne 
prirode drzave kao subjekta medunarodnog prava odreduju 1 granice njene 
odgovornosti. Kljuénu ulogu pri tome ima ograniéenje suvereniteta, pre svega 
moralnim nacelima na kojima po¢iva medunarodna zajednica i koje kao takve 
Stiti medunarodno pravo. Stupajuci u medunarodne odnose drzava deo svog 
suvereniteta prenosi na medunarodne organizacije i institucije. Medutim, na 
medunarodne organizacije se prenosi samo deo nadleznosti, éak 1 po pitanju 
krSenja medunarodnih akata, jer osnovna nadleZnost — obezbedenje sprovodenja 
tih akata u delo, i dalje ostaje deo obaveza same drzave. Za povrede univerzalnih 
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nacela medunarodnog prava drzava snosi i politi¢éku — pred svetskim javnim 
mnjenjem, 1 pravnu odgovornost —pred drugim subjektima medunarodnog prava. 
Zahvaljujuci razvoju medunarodnih odnosa i medunarodnog prava odgovornost 
drzava je preSla put od bilateralnog instituta do univerzalne kategorije. Odgo- 
vornost drzave viSe nije prepustena ad hoc bilateralnim arbitrazama, vec o njoj 
danas brine medunarodna zajednica tako Sto se sporovi uglavnom vode pred 
Medunarodnim sudom pravde. Kada je u pitanju odgovornost drzave, kako 
u nauénim krugovima tako i u okviru medunarodnih institucija, koplja su se 
najvise lomila oko prirode njene deliktne odgovornosti, odnosno pripisivosti 
protivpravnih radnji fiziékih lica drzavi. Najveca prepreka tome je apsurd pri- 
pisivanja umisljajnih radnji celokupnom narodu, odnosno utvrdivanja subjek- 
tivno-psiholoskog pojma mens rea kao osnova za kriviénu odgovornost drzave, 
apsurd koji vodi rasisti¢kim konceptima o odgovornosti naroda [19, str. 91]. 
Na poéetku XX veka odgovormost drzave je podeljena na originalnu i vikarnu 
odgovornost. U sluéaju originalne odgovornosti radi se o direktnoj odgovornosti, 
onoj koja je proistekla iz akata drzavnih organa koji su vrSeni u njeno ime, kao i 
akata agenata i privatnih akata pod rukovodstvom vlade te drzave, ili sa njenim 
ovlaScenjima. Tako je 3. ¢lanom IV Haske konvencije iz 1907. godine odredeno 
da je drzava odgovorna za sva dela koja u¢éine lica koja se nalaze u redovima 
njenih oruzanih snaga. Vikarna odgovornost [33, str. 26-27] jeste zastupnicka 
i indirektna, a nastaje aktima koji nisu vrSeni u ime drzave, ili su vrSeni bez 
ovlaScenja vlade. Ovom obliku odgovornosti je dat poseban znaéaj u reSenjima 
koja su usvojena nakon II Svetskog rata u procesima utvrdivanja odgovornosti 
drzave za protivpravna akta u medunarodnim razmerama. Vezujuci se za 
rezoluciju Generalne skupStine OUN 2625/XXV od 24. oktobra 1970. 0 naéelima 
medunarodnog prava o prijateljskim odnosima i saradnji drzava, Komisija 
UN za medunarodno pravo je 3. avgusta 2001. na svojoj 53. sednici donela 
Nacrt élanova o odgovornosti drzava za medunarodno protivpravne akte, Cime 
je napravljen najveci pomak u viSedecenijskim pokuSajima da se reguli8e ovo 
pitanje. O ovom nacrtu se nije glasalo, on je usvojen kao aneks Rezolucije 56/83 
Generalne skupStine UN (12. decembar 2001), nema obavezujucu snagu, ali je 
njegov znaéaj ogroman jer je u sudskoj praksi koja je usledila prihvacen kao akt 
kodifikacije pravila 0 odgovornosti drzava. Njime je potvrdeno da se drzavi ne 
moze pripisati krivica, iako je bilo pokuSaja da se formuli8e medunarodni zloéin 
kao protivpravni Cin koji proizilazi iz povrede medunarodne obaveze toliko bitne 
za zastitu temeljnih interesa medunarodne zajednice, da bi takva povreda bila 
okarakterisana kao zlocin po¢injen od strane Citave zajednice, dakle drzave [62, 
str. 440-441]. Predsednik medunarodnog krivi¢nog suda za bivSu Jugoslaviju, 
Teodor Meron (Theodor Meron), ukazuje da oni koji su se zalagali za definisanje 
medunarodnog zloéina’ nisu imali cilj da se u medunarodno pravo ,,usadi repli- 
ka sistema krivi¢énog prava koje se odnosi na drzave, ve¢ jednostavno da se 
za prestupe koji predstavljaju tako formulisan medunarodni zlo¢in predvide 
ozbiljnije posledice, i da se naglasi da takvi prestupi ne mogu biti svedeni na 
puki bilateralni odnos Zrtve i po¢inioca“ [35, str. 456]. Medutim, preovladalo je 
miSljenje da bi se takvom formulacijom medunarodnog zlo¢éina u medunarodno 
pravo uvela kriviéna odgovornost drzave, te je taj koncept odbaéen. Priroda njene 
odgovornosti je gradanskopravna, a proistiée 1z delovanja koje je u suprotnosti 
sa nekim njenim medunarodnim obavezama, kao i pripisivosti protivpravnih 
radnji fizickih lica koje je drzava, kroz svoje zvaniéne organe i tela, delegirala 
kao eksponente svoje volje. Te radnje su odredene pomenutim nacrtom kao [1]: 
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—radnje drzavnih organa koji su uspostavljeni po unutraSnjem pravu, nezavisno 
od funkcije i polozaja koji zauzimaju u drzavnoj organizaciji, ¢ak 1 onda kada 
prekoraée data im ovlascenja, ili se ponasaju suprotno dobij enim uputstvima; 

—radnje lica ili tela koji nisu drzavni organi ali u zvani¢nom svojstvu vrSe 
elemente vlasti; 

—radnje organa koga je drzavi na raspolaganje stavila druga drzava, kada taj 
organ vrsi elemente drzavne vlasti; 

—radnje lica ili grupa lica kojima upravlja ili ih kontroliSe drzava; 

—radnje koje su izvrsene u odsustvu ili zbog propusta zvaniénih vlasti; 

—radnje pobunjeni¢kog ili drugog pokreta koji postane nova vlada odredene 
drzave, ili uspostavi novu drzavu na teritoriji te drzave ili teritoriji pod njenom 
upravom. 


Nacrtom je takode predvidena pripisivost drzavi i protivpravnih radnji ko- 
je nisu iz delokruga onih koje su u njemu taksativno navedene, ukoliko ih 
drzava priznaje i prihvata kao svoje. Ovo je veoma znaéajno za utvrdivanje 
odgovornosti drzava za medunarodne protivpravne akte, jer one u cilju izbe- 
gavanja takve odgovornosti ne angazuju svoje zvanicne organe vec grupe i 
organizacije koje nemaju de iure status, ali po svemu drugom, a pre svega po 
svojim vezama 1 zavisnoS¢u od drzavne vlasti, predstavljaju de facto drzavne 
organe. Nije teSko dokazati da je za medunarodne zlocine sa najvecom tezinom, 
kao Sto je genocid, neizostavna, ¢ak i neophodna podrska ili bar dopuStanje 
drzave. U ovakvim zlocéinima, i kad se ne moze dokazati direktno uéeSée drzave 
sa svojim de iure organima, a moze se sa sigurno8¢u utvrditi odgovarajuca veza 
sa de facto organima na terenu, koja podrazumeva odgovarajuci stepen kontrole, 
postojace i odgovornost drzave. Njena pripisivost drzavi je najociglednija upra- 
vo u zloéinu genocida. Jer, za izvrSenje ovog zlocina neophodna je posebna 
namera, dolus specialis, a ona se ne moze ostvariti bez évrste organizacije Siro- 
kih razmera. Toliko Sirokih da drzava, iako nije direktno uéestvovala u ovom 
zlocinu, nije mogla ostati slepa i nema, morala je da preduzme neophodne 
korake da spre¢i taj zlocin. Moglo bi se u najblazem slucaju reci da su te radnje 
pripisive drzavi jer su izvrSene zbog propusta zvaniénih vlasti. Medutim, 
dolus specialis, kao poseban uslov mens rea ovog zloéina je teSko dokaziv iu 
sluéaju individualne kriviéne odgovornosti, pa je samim tim apsurdno oéekivati 
dokazivanje njegovog postojanja kod jednog apstraktnog entiteta, kao Sto je to 
drzava. Ipak, Medunarodni sud pravde je u sluéaju tuzbe Bosne i Hercegovine 
protiv Savezne Republike Jugoslavije prihvatio predlog tuzila¢ke strane da 
postojanje dolus specialis utvrdi dokazivanjem postojanja posebnog obrasca 
u vrsenju zloéina od strane drzavnih organa tuzene strane, a na osnovu cega 
bi se onda moglo zakljuéiti postojanje posebne namere. Osim toga, teoretski 
gledano, ukoliko bi se uspostavio institut kriviéne odgovornosti drzave, u praksi 
bi mogla nastati specifi¢na situacija u kojoj ne bi bilo neophodno dokazivati 
samoj drzavi postojanje dolus specialis. Naime, odredeni organi, koji nemaju 
de iure status, ali su pod kontrolom drzavne vlasti i rade u njenom interesu, 
dakle predstavljaju ,,produzenu ruku“ drzave, odnosno de facto drzavne organe, 
mogu na terenu vrsiti zlocine s ciljem istrebljenja odredene etni¢ke grupe bez 
takve izrazene namere drzave koja ih je angazovala radi nekih drugih zadataka, 
ili im na drugi na¢in daje podrsku. Tu bi se radilo o prekoraéenju ovlaSéenja, 
odnosno ponaSanju suprotnom dobijenim uputstvima, Sto je Nacrtom predvidena 
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okolnost ukljucéena u pripisivost drzavi. Kao problem se javlja dokazivanje 
ovakvih posebnih veza izmedu takvih grupa i vlasti, da su te grupe delovale u 
ociglednom kapacitetu vlasti [31, str. 95]. Medunarodni sud pravde je reSenje 
ovog problema naSao postupajuci u slucaju Vojna i paravojna aktivnost u 
Nikaragvi i protiv Nikaragve, kroz testove ,,pune“ i ,,efektivne kontrole“. Ove 
metode utvrdivanja odgovornosti drzave za medunarodne protivpravne akte su 
primenjene i u sluéaju koji je pred Medunarodnim sudom pravde pokrenula 
vlada Bosne i Hercegovine, pod naslovom Primjena Konvencije o sprecavanju 
i kaznjavanju zlocina genocida (Bosna i Hercegovina protiv Savezne Republike 
Jugoslavije). O ovim sluéajevima ¢e u nastavku biti reci u onoj meri u kojoj je u 
istima otvarano pitanje krivi¢ne odgovornosti drzave. Pre toga, paznju zasluzuje 
i slu¢éaj Diplomatsko i konzularno osoblje Sjedinjenih Americkih Drzava u 
Teheranu (Sjedinjene Americke Drzave protiv Irana), imajuci u vidu na¢éin na 
koji je Medunarodni sud pravde utvrdio de facto status pojedinaca i neformalnih 
organizacija 1 po osnovu toga njihove akte kojima se krSe medunarodne obaveze 
pripisao odgovornosti drzave. 

Sluéaj Sjedinjene Ameri¢éke Drzave protiv Irana — Krajem sedamdesetih 
godina XX veka u Iranu je doSlo do tzv. islamske revolucije, u kojoj je na vlast 
doSao verski poglavar Ajatolah Homeini (Ayatollah Ruhollah Khomeini), a iz 
zemlje je pobegao kralj Mohamad Reza Sah Pahlavi (Mohammad Reza Shah 
Pahlavi), koji je utoci8te pronalazio po zemljama Evrope, a u jednom momentu 
se naSao 1 na teritoriji SAD, Sto je dovelo do pogorSanja odnosa ove zemlje sa 
Iranom. Iranski militanti, koji su sebe nazivali ,,.Imamovi ucéenici“, upotrebom 
nasilja su 4. novembra 1979. godine zaposeli ambasadu SAD u Teheranu, iz Cega 
se izrodila tzv. ,,Talacka kriza“. Zaposedanju ameri¢ke ambasade je zna¢ajno 
doprinelo povlaéenje bezbednosnih snaga Irana sa pozicija njenog obezbedenja. 
Istovremeno su napadnute 1 ambasade tadaSnjeg Sovjetskog Saveza (SSSR) i 
Iraka, ali je verski i drzavni poglavar Irana, Ajatolah Homeini, u sluéaju amba- 
sada ovih drzava naredio da bezbednosne snage sprecée bilo kakav ozbiljniji 
incident, tako da se sve zavrSilo na pokuSaju. U ameri¢koj ambasadi, militantni 
iranski studenti su uzeli za taoce 70 ameriékih drzavljana, od kojih su vecina bili 
diplomatski sluzbenici SAD, a pored toga je ova drzava ostala bez diplomatsko- 
konzularnih predstavni8tava i u gradovima Tabrih (Tabriz) i Siraz (Shiraz). Na 
slobodu su puStene Zene, kao 1 muSkarci Afroamerikanci, tako da su u ambasadi 
éak 444 dana u zatoéeniStvu ostale 52 osobe. Sjedinjene Americke DrZzave su 29. 
novembra 1979. godine pokrenule spor pred Medunarodnim sudom pravde zbog 
krSenja medunarodnih obaveza, pre svega Betke konvencije o diplomatskim 
odnosima. Iran je u poéetku negirao svoju odgovornost za navedene dogadaje, ali 
je Ajatolah Homeini uskoro pruzio javnu podrsku studentima, a u februaru 1980. 
Sjedinjenim Ameri¢ékim Drzavama postavio uslove pod kojima ce osloboditi 
taoce. Ti uslovi nisu bili prihvatljivi za Sjedinjene Ameri¢ke Drzave, koje su kao 
odgovor uvele ekonomske sankcije Iranu i zamrznule njihovu imovinu na svojoj 
teritoriji, pokuSavajuci u meduvremenu da problem reSe, najpre tajnom akcijom 
oslobadanja talaca (24. 1 25. aprila 1981 — zavrSena ponizavajucim neuspehom 
Sjedinjenih Ameri¢kih Drzava), a zatim i diplomatskim kanalima. 

Postupajuci po tuzbi Sjedinjenih Americkih Drzava, Medunarodni sud pravde 
je naSao da ne postoje razlozi zbog kojih tuzba ne bi bila dozvoljena, niti zbog 
kojih taj sud ne bi bio nadlezan da odlucuje po njoj. Slede¢i korak Suda je bio 
da dokaze da su tuzbeni zahtevi pravno osnovani (¢l. 53 Statuta), odnosno da se 
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akti militantnih studenata organizovanih u ,,Imamove uéenike“ mogu na osnovu 
vazecih pravila pripisati drzavi Iranu 1 da su kao takvi u saglasnosti sa obavezama 
Irana iz relevantnih medunarodnih ugovora i normi. Akti ,,Imamovih uéenika“ 
su se mogli pripisati drzavi Iranu samo ako bi se dokazalo da su oni postupali u 
ime drzave. Sud je u razmatranju ovog pitanja uzeo u obzir ponaSanje zvani¢nih 
organa bezbednosti, te obavezu Irana da u skladu sa preuzetim medunarodnim 
obavezama preduzme potrebne mere na obezbedenju diplomatsko-konzularnih 
predstavniStava Sjedinjenih Ameri¢kih Drzava, konstatujuci da Iran to nije 
ucinio, niti je preduzeo potrebne mere da se ambasada deblokira i taoci oslobode. 
Uz to, verski 1 drzavni poglavar Irana, Ajatolah Homeini, verbalno je podrzao 
napad iranskih militanata, pa ¢ak i provocirao navedene dogadaje prethodnim 
nastupima u javnosti nazivajuci Sjedinjene Ameri¢ke Drzave ,,Veliki Satana“ i 
,neprijatelj islama“. Na osnovu ovakvog Cinjeniénog stanja, Sud je utvrdio da 
je drzava Iran odobrila nasilne akte militantnih studenata, pruzila im podrSku, 
odrzavajuci tako status quo kao sredstvo pritiska na vlasti Sjedinjenih Ameri¢kih 
Drzava, ¢ime su akti ,, mamovih uéenika“ ovu organizaciju stavile u poziciju de 
facto drzavnih organa i time postali zvani¢ni akti drzave Iran, ¢ime je utvrdena 
medunarodna odgovornost Irana u ovom sluéaju. Medutim, tokom Sest meseci 
ovog procesa nije doslo do pomaka na terenu, a Sud je éak bio primoran izraziti 
zabrinutost zbog vojne akcije Sjedinjenih Ameri¢kih Drzava radi oslobadanja 
talaca, kao kontraproduktivne i remetilacéke u odnosu na pokrenuti sudski pos- 
tupak, ali bez uticaja na ustanovljenu medunarodnu odgovornost Irana zbog 
krSenja obaveza iz Becke konvencije i pravila medunarodnog obiéajnog prava. 
Iran je Sudu uputio dva pisma pravdajuci akte koji su predmet tuzbe kao reakciju 
na navodna kriviéna dela koja su po¢cinile Sjedinjene Ameri¢éke Drzave. Ne 
ulaze¢ci u o osnovanost ovakvih optuzujucih izjava Irana, Sud je konstatovao 
da, éak i da su one istinite, ne moZe se iskljuciti protivpravnost akata koje su 
odobrile iranske vlasti, jer su one umesto mera u skladu sa diplomatskim pravom 
— prekid diplomatskih odnosa i proglaSavanje persona non grata, preduzele silu 
protiv diplomatskog osoblja druge drzave. Na osnovu svih navedenih Cinjenica, 
Sud je 24. maja 1980. godine doneo presudu kojom se Iranu nalaze da oslobodi 
taoce i da oStecene diplomatsko-konzularne objekte renovira i vrati u posed 
Sjedinjenih Ameriékih Drzava [45]. Medutim, Iran je ignorisao ovu presudu, 
pa je kriza potrajala sve do dana inauguracije novog ameri¢kog predsednika, 
Ronalda Regana (Ronald Reagan), 20. januara 1981, kada je Iran oslobodio 
sve taoce. Do oslobadanja talaca je do8lo zbog opterecenosti Irana ratom koji 
je u meduvremenu izazvao Irak, te su se uz posredovanje AlzZira iranske vlasti 
dogovorile sa novoizabranim predsednikom Sjedinjenih Ameri¢kih Drzava da 
oslobode taoce, uz obavezu americ¢ke administracije da deblokira 8 milijardi 
dolara Irana, kao 1 davanja imuniteta u pogledu tuzbi koje bi proistekle iz tog 
incidenta. Da je ovo bio dobro proratunat uslov Irana pokazalo se devetnaest 
godina kasnije. Naime, Kongres Sjedinjenih Ameri¢kih Drzava je 1996. godine 
doneo Antiteroristi¢ki akt ¢ije odredbe dozvoljavaju americkim gradanima da 
mogu tuziti strane vlade u slucaju kada njihove drzave podrzavaju terorizam. 
Zrtve ,,Talatke krize“ iz 1979/80. godine i njihovi potomci su po osnovu ovog 
akta pokrenuli tuzbe protiv Irana. Medutim, imajuci u vidu postignuti sporazum 
o davanju imuniteta Iranu za naplatu bilo kakve Stete, Stejt Department (US 
Department of State) zatrazio je da se tuzbe odbace jer naruSavaju sposobnost 
Sjedinjenih Ameri¢ékih Drzava u medunarodnim pregovorima, Sto je Savezni sud 
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uvazio i 2002. godine odbacio sve tuzbe. Da u navedenom sluéaju nije politika 
ogranicila delovanje prava, pred nacionalnim kriviénim sudom bi usledilo utvr- 
divanje individualne kriviéne odgovornosti pojedinaca, organizatora i izvrSilaca 
napada na diplomatsko-konzularna predstavni8tva 1 uzimanja talaca (bez obzira 
na pitanje realnih dometa pravosudnih organa Sjedinjenih Ameri¢kih Drzava u 
pogledu dostupnosti optuzenih lica), dok bi po osnovu presude Medunarodnog 
suda pravde od 24. maja 1980. godine utvrdena medunarodna odgovornost Irana 
svoj finalni oblik imala u gradanskopravnoj odgovornosti, jedinoj odgovornosti, 
osim politi¢ke, kojoj je moguée podvrgnuti drzavu. Ona je po svom karakteru 
jemstvena, odgovornost za krivicu drugih po osnovu medunarodnopravnog 
standarda ,,efektivne kontrole“ [22]. 

Sluéaj Nikaragva protiv Sjedinjenih Ameri¢kih Drzava — Pozadina tuzbe 
Nikaragve protiv Sjedinjenih Ameri¢kih Drzava je u dogadajima koji su trajali 
nekoliko decenija do neposrednog povoda. Predsednik Sjedinjenih Ameri¢kih 
Drzava, Vilijam Hauard Taft (William Howard Taft), 1909. godine doneo 
je odluku da se uz pomoé ameriékih vojnih snaga sa vlasti svrgne tadaSnji 
predsednik Nikaragve Hose Santos Selaja (José Santos Zelaya) zbog namere da 
poveca poreske obaveze ameri¢koj kompaniji The Rosario and Light Mines. Taj 
cilj je ostvaren, formirana je proameri¢ka vlada sa kojomje 1914. godine potpisan 
sporazum po kojem su Sjedinjene Ameri¢ke Drzave za naknadu od tri miliona 
dolara dobile pravo da radi dugoroénog kori8¢enja izgrade kanal preko teritorije 
Nikaragve i pomorsku bazu u zalivu Fonseka (Gulf of Fonseca), kao i zalivu 
Korn Ajlends (Corn Islands) na Karibima. Ovaj sporazum, poznat pod imenom 
Brajan-Camoro ugovor (Bryan-Chamorro Treaty) izazvao je nezadovoljstvo 
susednih drzava jer su smatrale da im je time ugrozena bezbednost, a povodom 
toga obratile su se Centralnoameri¢kom sudu pravde. Iako je taj sud doneo 
odluku kojom bi takav ugovor trebalo da bude niStavan, Sjedinjene Ameri¢ke 
Drzave i Nikaragva su to ignorisali, Centralnoamericki sud je potpuno izgubio 
na zna¢éaju i formalno je prestao sa radom 1918, a ovaj ugovor je ostao na snazi 
sve do 1970. [14]. Brajan-Camoro ugovor je izazvao i nezadovoljstvo u zemlji, 
koje je poja¢alo antiameritko raspolozenje i dovelo do gradanskog rata pod 
vodstvom Augusta Sesara Sandina (Augusto Cesar Sandino). Revolucionarni 
pokret pod vodstvom Sandina je 1933. potisnuo ameriéke marince iz zemlje. 
Sledece godine, Anastasio Somosa Garsija (Anastasio Somoza Garcia) na éelu 
Nacionalne garde Nikaragve nareduje likvidaciju Sandina, a 1937. preuzima 
vlast u zemlji 1 uspostavlja diktaturu koja je bila pod kontrolom njegove poro- 
dice sve do 1979, kada je sruSena zbog pronevere milionskih sredstava dobijenih 
kao pomoé za obnovu zemlje od razornog zemljotresa koji se dogodio 1972. 
Ovaj kriminalni akt porodice Somosa je osnazio Sandinisti¢ki pokret (FLSN) 
u zemlji i praktiéno ih doveo na vlast. Ova vlast je bila finansijski podrzana 
od strane administracije predsednika Sjedinjenih Ameri¢kih Drzava, Dzimi 
Kartera (Jimmy Carter), ali se sve promenilo dolaskom na vlast Ronalda 
Regana, koji je podrzao antisandinisti¢éki pokret ,,Kontras“ (Contras), lojalan 
svrgnutoj diktaturi. Ameri¢ki Kongres je zabranio finansiranje pokreta 
,Kontras“, ali je administracija predsednika Regana zaobiSla ovakvu odluku 
Kongresa preoblikujuci ,pomoc“ u prodaju oruzja, Sto je takode zabranjeno 
od strane Kongresa. Pored toga, Sjedinjene Americke DrZave su vrSile obuku 
paravojnih jedinica Nikaragve, a 1 paravojne jedinice ubaéene iz Sjedinjenih 
Ameri¢kih Drzava su se ukljucile u oruzane sukobe u Nikaragvi. Vlada 
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Nikaragve je 9. marta 1984. podnela tuzbu Medunarodnom sudu pravde protiv 
Sjedinjenih Ameri¢kih Drzava, u kojoj su naveli da su Sjedinjene Americke 
Drzave organizovale 10.000 placenika duz granice sa Hondurasom, obuéavali 
ih, snabdevali oruzjem 1 hranom, i omoguéavali upade na teritoriju Nikaragve 
i oruzane napade na ljudske i ekonomske resurse zemlje [46]. Sjedinjene 
Ameri¢ke Drzave su osporavale i navode iz tuzbe i nadleznost Medunarodnog 
suda pravde u konkretnom sluéaju. Naime, tri dana pre podnoSenja ove tuzbe 
Sjedinjene Ameri¢éke Drzave su obavestile Generalnog sekretara UN da se 
potpisana deklaracija iz 1946. 0 opStoj saglasnosti o obaveznoj nadleZnosti 
Medunarodnog suda pravde nece primenjivati na sporove sa bilo kojom 
drzavom Centralne Amerike [42]. U pogledu navoda iz tuzbe, Sjedinjene 
Americ¢ke Drzave su isticale da su svi njihovi postupci inicirani navodnom 
vojnom intervencijom Nikaragve u El Salvadoru, te kao takvi predstavljaju akta 
kolektivne samoodbrane. To je potvrdio i El Salvador, podnoSenjem Deklaracije 
o intervenciji, kojom pozivaju Sjedinjene Ameri¢ke Drzave na intervenciju u 
cilju kolektivne samoodbrane (15. avgusta 1984). Sud je iz prilozenih dokaza 
utvrdio da je tuzba prihvatljiva, te da je nadlezan za odlu¢ivanje po istoj, na 
osnovu ¢1. 36 (2) Statuta Medunarodnog suda pravde (obavezna nadleznost), kao 
i po osnovu Clana XXIV Ugovora o prijateljstvu, trgovini i plovidbi, potpisanog 
1956. izmedu Sjedinjenih Americkih Drzava i Nikaragve. Sjedinjene Ameri¢ke 
Drzave su odbile da uéestvuju u raspravi, a Sud je u sprovedenom postupku 
izlaganja dokaza trazio one koji bi se mogli pripisati drzavnim organima 
tuzene strane, pa ¢ak i one koji bi mogli biti pripisivi Nikaragvi, na Sta su se 
Sjedinjene Ameri¢éke Drzave pozivale u svom odgovoru na tuzbu. Potvrdeno 
je da postoje dokazi o unoSenju oruzja sa teritorije Nikaragve na teritoriju El 
Salvadora, ali se nije mogla dokazati povezanost vlade u Nikaragvi sa ovim 
aktivnostima na terenu. Sud je u vezi sa tim konstatovao da se obezbedivanje 
oruzja opoziciji u drugoj drzavi u medunarodnom obiéajnom pravu ne smatra 
oruzanim napadom na tu drzavu. Ono Sto se moglo pripisati vladi Nikaragve 
bili su upadi na teritoriju Kostarike i Gvatemale, ali ove dve drzave nisu trazile 
intervenciju Sjedinjenih Americkih Drzava, tako da je ta pripisivost bez znacéaja 
u OVO] pravnoj stvari, pa sud zakljucuje da su Sjedinjene Americke Drzave 
»imale obavezu da se uzdrze od podsticanja lica i grupa ukljuéenih u sukobu u 
Nikaragvi, da kr8e odredbe zajedniékog élana 3. Zenevskih konvencija od 1949. 
godine“ [46, §46], a da nikako nisu imale opravdan razlog za ostvarivanje prava 
na kolektivnu samoodbranu [46, §132—145]. U trazenju odgovora na pitanje da 
li se aktivnosti paravojnih jedinica na teritoriji Nikaragve mogu pripisati vlasti 
Sjedinjenih Ameri¢kih Drzava, Sud je koristio dva testa — test potpune kontrole 
(naziva se jo8 i ,,prvi nikaragvanski test‘) i test efektivne kontrole (,,drugi 
nikaragvanski test“) [46, §109-10]. Testom pune kontrole je utvrdivano da li je 
izmedu vlade Sjedinjenih Americkih Drzava i paravojnih formacija u Nikaragvi 
postojao odnos potpune zavisnosti — da li su zvaniéne vlasti Sjedinjenih 
Ameri¢kih Drzava formirale te formacije, ustoli¢ile vode 1 usmeravale njihov 
rad, finansirale i opremale oruzjem i drugim materijalnim sredstvima — cime 
bi se potvrdilo glediste Nikaragve da su to stricto sensu oruzane akcije vlasti 
Sjedinjenih Ameri¢ékih Drzava a ne gradanski rat [46, §114]. Ukoliko bi se uz 
sve to dokazalo da su sve oruzane akcije tih paravojnih formacija izvodene 
uz punu koordinaciju i po instrukcijama Sjedinjenih Ameri¢kih Drzava, onda 
bi to znacilo da su vlasti te drzave imale efektivnu kontrolu nad paravojnim 
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formacijama u Nikaragvi, Sto bi bio osnov za uspostavljanje pravne odgovor- 
nosti Sjedinjenih Ameriékih Drzava [46, §115]. 

Nakon tako sprovedenog postupka Sud je utvrdio da su postojale dovoljno 
évrste veze izmedu paravojne formacije ,,Kontras“ 1 vlade Sjedinjenih Ameri¢kih 
Drzava, da bi se potonjima mogla pripisati odgovornost za ohrabrivanje i 
pomaganje za protivpravna akta te paravojne formacije. 

Presudom Medunarodnog suda pravde odbacena je opravdanost angazovanja 
Sjedinjenih Americkih Drzava u Nikaragvi radi kolektivne samoodbrane i utvr- 
dena odgovomost za obuku, naoruzavanje, opremanje, finansiranje ili na drugi 
nacin podsticanje i pomaganje paravojnih formacija u Nikaragvi, ¢cime su Sjedi- 
njene Ameri¢ke Drzave prekrsile svoje obaveze prema medunarodnom obiéaj- 
nom pravu da se ne meSaju u unutraSnje poslove druge drzave. Utvrdena je i 
odgovornost za protivpravnu upotrebu sile protiv druge drzave, ali i da se zlocini 
paravojne formacije ,,Kontras“ nad civilima ne mogu pripisati Sjedinjenim 
Ameriékim Drzavama kao da su to one uéinile. Sud je takode obavezao Sjedinjene 
Ameriéke Drzave da odmah prestanu i uzdrze se od daljih aktivnosti koje se mogu 
smatrati krSenjem navedenih obaveza, te da na ime utvrdenih povreda obaveza 
prema medunarodnom obi¢ajnom pravu i nacinjene materijalne Stete (uniStavanje 
skladiSta nafte, miniranje luka i dr.), plati odStetu Nikaragvi [46, §292]. 

Medutim, ni nakon donoSenja presude, Sjedinjene Americke Drzave nisu uva- 
zavale Medunarodni sud pravde, éak se i u medijima otvoreno pisalo da taj sud 
nema snagu da obezbedi primenu svojih odluka, a ameri¢éka ambasadorka u UN, 
Dzin Kirkpatrik (Jeane Kirkpatrick) rekla je da se ovaj sud koristi po potrebi 
naroda i da je ,,polulegalan, polupravni 1 polupoliticki* [61]. Nikaragva je ovaj 
predlog iznosila i pred Ujedinjene Nacije, ali su Sjedinjene Americke Drzave 
dva puta ulozile veto i onemogucile bilo kakvu odluku Saveta bezbednosti. 
Sjedinjene Ameri¢éke Drzave nisu mogle spreciti donoSenje rezolucije od strane 
Generalne skupStine Ujedinjenih Nacija, medutim, ,,pozivanje“ drzava da pos- 
tuju medunarodne obaveze nema efekta kad je pozvana strana najveca sila u 
svetu. Ipak, presuda u ovom predmetu je od velikog znacaja za medunarodno 
pravo jer je nacinu utvrdivanja odgovornosti drzave za krSenje medunarodnih 
obaveza data pravna forma kroz standarde potpune i efektivne kontrole. Ovi 
standardi su primenjeni i u slucaju ,,Bosna i Hercegovina protiv Savezne 
Republike Jugoslavije (Srbije i Crne Gore)“, kao i pri izradi Nacrta ¢lanova o 
odgovornosti drzava za medunarodne protivpravne akte. 

Sluéaj BiH protiv Savezne Republike Jugoslavije (Srbije i Crne Gore) 
— Vlada Bosne i Hercegovine je 20. marta 1993. Medunarodnom sudu pravde 
podnela tuzbu za zlocin genocida protiv tadaSnje Savezne Republike Jugoslavije 
(od 4. februara 2003. ,,Srbija i Crna Gora“, a od 3. juna 2006. ,,Republika Srbija‘) 
[66]. U tuzbi je izneta tvrdnja da je ,,Jugoslavija isplanirala, pripremila, skovala 
zavjeru, podsticala, ohrabrivala, pomagala, podstrekavala i po¢inila“ genocid 
protiv stanovniStva Bosne i Hercegovine. Specifi¢nost ove tuzbe je u tome Sto 
se U raspravi 0 njoj ponovo pokrenulo pitanje kriviéne odgovornosti drzave, 
Sto je Medunarodni sud pravde stavilo u poziciju, ne samo da reSava konkretan 
medudrzavni spor vec i da raspravlja o vrlo osetljivom pitanju medunarodnog 
kriviénog prava, sa konaénim ishodom u vidu razjaSnjenja ove konvencije u 
odnosu na oblik odgovornosti drzave. Pritom, postupajuce sudije su morale 
imati u vidu kakav bi znaéaj za dalji razvoj medunarodnog krivi¢nog prava, i 
medunarodnih odnosa uopSte, mogao imati precedentni karakter takve presude, 
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kao prve izrecene od strane Medunarodnog suda pravde po osnovu tuzbe jedne 
drzave protiv druge za zlocin genocida.’ Ne ulaze¢i u sve aspekte ove tuzbe, 
imajuci u vidu predmet ovog rada, fokusira¢emo se na onaj segment tuzbe koji 
bi mogao implicirati kriviénu odgovornost kolektiviteta. Naime, tuZenoj strani 
se u prvom planu pripisuje direktno uéeSée u vrSenju zloéina koji su kao takvi 
oznaceni pre svega Konvencijom o sprecavanju i kaznjavanju zlocina genocida, 
Zenevskim konvencijama iz 1949. i Dopunskim protokolom I iz 1977, a u tuZbi 
su konkretno navedeni: ubijanje, ranjavanje, silovanje, pljackanje, muéenje, 
nezakonito zatvaranje i istrebljivanje gradana Bosne i Hercegovine, a sve to 
navodnim regrutovanjem, obucavanjem, snabdevanjem, finansiranjem i na drugi 
nacin podsticanjem, podrzavanjem, pomaganjem i vodenjem vojnih i paravojnih 
akcija u Bosni 1 Hercegovini i protiv Bosne i Hercegovine, preko svojih agenata 
i zastupnika [66, §135 (a, b, d, j)]. U sluéaju dokazanosti makar i jednog od 
akata navedenih u tuzbi stvorili bi se uslovi za pripisivanje takve radnje drzavi i 
po osnovu toga utvrdivanje njene medunarodne odgovornosti. Reakcija Savezne 
Republike Jugoslavije se odvijala najpre kroz osporavanje tuzbe i nadleZnosti 
Suda, Sto je odbaéeno presudom od 11. jula 1996. godine, a zatim i u podnoSenju 
protivtuzbe (1997) za genocid pocinjen nad bosanskohercegovac¢kim Srbima. 
Usledio je i predlog za vansudsko poravnanje, Sto je Bosna i Hercegovina 
odbila, a ova protivtuzba je povuéena 2001. Savezna Republika Jugoslavija je 
pred Sudom 4. maja 2001. pokrenula inicijativu za preispitivanje nadleznosti ex 
officio i reviziju presude od 11. jula 1996, ali je Sud presudom od 3. februara 
2003. potvrdio svoju nadleznost. Usmena rasprava je odrzana 27. februara 2006, 
a svoje zavrsne podneske su iznele BiH 24. aprila, a Srbija i Crna Gora 9. maja 
iste godine, da bi konaéna presuda bila doneta 26. februara 2007. [44]. 

Pitanje personalne i stvarne nadleznosti (jurisdictio ratione personae et 
materiae), Sud je re8io pozivajuci se na Glan IX Konvencije o sprecavanju i 
kaznjavanju zlocina genocida: 

, sporovi izmedu ugovornih strana, vezanih za tumacenja, primene i izvrsenja 
ove konvencije, ukljucujuci i one koji se odnose na odgovornost neke drzave po 
predmetu genocida ili kojeg drugog dela navedenog u Clanu III, bice izneseni 
pred Medunarodni sud pravde, na zahtev bilo koje strane u sporu“. 

Clanom III ove Konvencije odredena su sledeéa dela kao kaZnjiva: genocid, 
planiranje izvrSenja genocida, direktno i javno podsticanje na izvrSenje genocida, 
pokuSaj genocida i sauéesniStvo u genocidu. Tumacenje Clana IX se pokazalo 
veoma znaéajnim u odgovoru na pitanje da li je moguéa kriviéna odgovornost 
drzave, s obzirom na to da se ovaj oblik krivi¢ne odgovornosti, inaée nedopustiv 
ukrivicnom pravu, najvise priblizio takvoj afirmaciji upravo u zlocinu genocida. 
Na jednoj strani je opSteprihvaceni stav da se entitetima ne moze pripisati krivica, 
a na drugoj, ne samo logika prakti¢éne nemogu¢nosti izvrSenja ovog zlocina bez 
ikakvog znanja odredenih drzavnih organa ve¢ i nedoreéena formulacija élana IX 
Konvencije o sprecavanju i kaznjavanju zlocina genocida, koja daje mogucnost 
razlicitog tumatenja. Sud je u konkretnom slucaju primenio specifi¢nu metodo- 
logiju rada, poSavsi od pripremnih radnji (travaux préparatoires) na izradi Kon- 
vencije u Sestom komitetu Generalne skup&tine. ObrazlaZuci ovakav pristup, 
Sud ukazuje da je potrebno, kako bi se izbegla dvosmislenost prilikom tuma- 
éenja obaveza iz Konvencije, ugovor tumaciti ne samo u dobroj veri, prema 
uobicajenom smislu izraza iz ugovora prema kontekstu predmeta i svrhe samog 
ugovora, nego 1 oslanjanjem na pripremne radnje i okolnosti pod kojima je ugovor 
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sklopljen, Sto je u skladu sa él. 31. 132. Be¢éke konvencije o pravu ugovora [44, 
§149, §160-163]. Ovakav pristup se pokazao od velike pomoci u razmatranju 
argumenata tuZioca i tuzene strane a koji se ,,.mogu Ciniti kontradiktornim tvrdnji 
da Konvencija name¢e duznost stranama ugovornicama da ne izvrSe genocid i 
druga dela nabrojana u élanu III“ [44, §170-182]. 

StanoviSte Bosne i Hercegovine, iskazano u tuzbi, jeste da se u ovom slu- 
éaju radi o odgovornosti drzave koja je putem svog rukovodstva i svojih organa 
izvrsila najgrublje krSenje medunarodnog prava, isti¢uci stav da Konven- 
cija stvara univerzalan koncept drzavne odgovornosti, zasnovan na ugovoru. 
Takode, Bosna i Hercegovina smatra da odgovornost drzave za izvrSenje postoji 
u obavezi drzave da zloéin spreci, jer bi bilo apsurdno da neko ima obavezu 
sprecavanja a ne i necinjenja zlocina [66, §155]. Odlucujuci o preliminarnim 
prigovorima (1996) Sud je dao miSljenje da élan IX Konvencije ne iskljucuje 
izricito ni jedan oblik odgovornosti drzave, konstatujuci da po osnovu Kon- 
vencije drzave imaju odredene medunarodne obaveze ¢ije krSenje nalaze ispiti- 
vanje njihove medunarodne odgovornosti. U presudi, Sud se sloZio sa tvrd- 
njom da izricita obaveza drzave da spreci zlocin genocida proizvodi i zabranu 
njegovog izvrSenja, tako da je ¢lan IX Konvencije nadlezan u odnosu na 
trostruku obavezu drzava — da zloéin genocida ne utine, da ga sprece i kazne 
[44, §165, 169 1 179]. KrSenje ovih obaveza proizvodi odgovornost drzava, 
a Sud takode konstatuje da dela iz élana HI, posebno saucesniStvo, pripadaju 
dobro poznatim kategorijama kriviénog prava, ali i da se one obi¢no pripisuju 
pojedincima [44, §167]. Sud ne vidi niSta sporno u tvrdnji tuzene strane da 
medunarodno pravo ne poznaje krivi¢nu odgovornost drzave, te da ako se u 
postupku po CGlanu IX Konvencije utvrdi krSenje obaveze koja proizilazi iz 
medunarodnog prava, odgovornost tuZene strane na kojoj insistira tuzilac, ne 
moze biti krivi¢ne vec sasvim druge prirode. Sud je do ovakvog stava doSao 
analizom istorije donoSenja Konvencije, izvodenjem dva zakljuéka: da predlozi 
koji su podrazumevali kriviénu odgovornost drzava nisu prihvaceni,'° te da se 
,amandman, koji je usvojen kao Clan IX, ti¢e nadleznosti 0 pitanju odgovornosti 
drzave simpliciter“ [44, §172-178]. Iz ovog stava Sud izvodi i zakljuéak da 
mu ¢lan [IX Konvencije daje u nadleznost da moze samostalno izvoditi dokazni 
postupak i utvrditi odgovornost drzave za genocid ili druga dela utvrdena u 
élanu III nezavisno od toga da li je za ta krivi¢na dela osuden tjedan pojedinac. 
Obrazlozenje je argumentovano pretpostavljenim okolnostima u kojima bi 
genocid izvr8ile vode neke drzave, ali im ne sudi kriviéni sud jer su i dalje na 
vlasti 1 kontroli8u policiju 1 pravosudne organe, a ne postoji ni medunarodni 
kriviéni tribunal koji bi se bavio tim pitanjem. 

Otklonivsi tako sve prethodne dileme pravne prirode, izrazene u argumentima 
jedne i druge strane u ovom procesu, Sud se fokusirao na dokazivanje even- 
tualne odgovornosti Srbije (tuZena strana je tako imenovana u presudi) po osno- 
vu trostruke obaveze drzava — da zloéin genocida ne po¢ine, da ga sprece i kazne. 
Sud je utvrdio da ne postoje dovoljno évrsti dokazi, a s obzirom na kompleksnost 
zlocina genocida postavljeni su vrlo visoki kriterijumi, po osnovu kojih bi se 
radnje jedinica i pojedinaca na terenu mogle pripisati tuZenoj strani, te je u tom 
smislu tuzena strana oslobodena odgovornosti za ove zlocine, kako neposrednim 
izvrsenjem, tako i udruzivanjem radi izvrSenja genocida, 1 podsticanjem na 
genocid ili drugim oblikom sauéesni8tva u njemu [44, §471 (2), (3) 1 (4)]. Ovo je 
automatski zna¢ilo i oslobadanje od gradanskopravne odgovornosti.'' Medutim, 
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Srbiji je pripisana odgovornost za ne¢injenje, jer je po miSljenju suda propustila 
preduzeti sve mere koje je imala na raspolaganju da spre¢i zlocin u Srebrenici 
u julu 1995. godine, te nije ispunila obavezu prema Medunarodnom krivi¢énom 
sudu za bivSu Jugoslaviju, tako Sto do trenutka donoSenja presude nije uhapSen 
i izruéen Ratko Mladi¢ [44, §471 (5), (6) i (7)]. Ovakvom presudom se ne 
proizvodi gradanskopravna odgovornost, pogotovo ne kriviéna, veé politi¢ka i 
moralna, Sto po misljenju Suda predstavlja satisfakciju za tuzioca [44, §471 (9)]. 


4.2. Individualna krivi¢na odgovornost 


Jedno od osnovnih naéela savremenog krivi¢énog prava je sadrzano u utvr- 
divanju krivice po osnovu individualne i subjektivne odgovornosti. Po tom 
naéelu, shodno svom subjektivnom odnosu prema ucinjenom delu, kriviéno je 
odgovoran samo onaj ko je kriv za svoje postupke koji su takvi da im se moze 
uputiti drustveno-eti¢ki prekor. Iz ovakvog odredenja uocavaju se dva medu- 
sobno tesno povezana dela ovog nacela [64, str. 42]: 

— za svoje postupke moze odgovarati samo onaj koji je kriv, koji ima subjektivni 
odnos prema ucinjenom delu (subjektivna odgovornost), 
— svako odgovara samo za ono Sto je on u€éinio (individualna odgovornost). 


Odgovornost za zloéine kojima se kr8i medunarodno humanitarno pravo se 
takode zasniva na principu individualne kriviéne odgovornosti. Kao opSte naéelo 
kriviéne odgovornosti u medunarodnom pravu, individualna odgovornost je 
utvrdena Nirnberskim procesima [2], a potvrdena u statutima kasnijih ad hoc 
tribunala i konaéno u statutu Medunarodnog kriviénog suda. Priznavanje tog 
principa u Nirnbergu je omogucCcilo da se procesuiraju i kazne pojedinci za teSka 
krSenja medunarodnog prava. Tom prilikom je takode uspostavljen niz drugih 
vaznih principa sa ciljem obezbedivanja individualne odgovornosti (I princip) za 
zlocine prema medunarodnom pravu, kao Sto su iskljuéenje sluzbenog polozaja 
pojedinca, uklju¢ujuci i Sefa drzave ili nekog drugog visokog funkcionera (III 
princip), ili pukog postojanja naredenja nadredenih iako su imali mogu¢nost 
moralnog izbora (IV princip), kao valjanih osnova za oslobadanje pojedinca 
od odgovornosti za ucinjene zlocine. Takode je utvrdeno i da je saucesniStvo u 
izvrsenju zloéina protiv mira, ratnog zlocina ili zlocina protiv Covetnosti takode 
zlocin po medunarodnom pravu (VII princip). Na zahtev Generalne skupStine 
Ujedinjenih nacija, Komisija za medunarodno pravo je pripremila formulaciju 
principa medunarodnog prava priznatih u Povelji i presudi Medunarodnog suda 
u Nirmnbergu (poznati kao NirnberSki principi). Generalna skup8tina je 1947. 
jednoglasno potvrdila ove principe i zatrazila od Komisije za medunarodno 
pravo da ih uzmu u obzir u pripremi Nacrta kodeksa o zlo¢inima protiv mira i 
bezbednosti Covecanstva. 

Statutima MKS1MKTYJ su propisani oblici individualne kriviéne odgovornosti 
koji se u velikoj meri poklapaju sa oblicima koji su prethodno veé postojali u 
krivigénom zakonodavstvu SFRJ. Clan 7(1) Statuta MKTJ upucuje na sledeée 
oblike ispoljavanja individualne kriviéne odgovornosti: ,,Lice koje je planiralo, 
podstrekavalo, naredilo, izvrsilo, ili na drugi na¢cin pomoglo u planiranju, 
pripremanju ili izvrSenju dela iz élanova 2 do 5 ovog statuta biée individualno 
odgovorno za to delo“ [63]. 
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Pod planiranjem (planning, designing) podrazumeva se da je jedno ili viSe 
lica osmislilo izvrSenje zlo¢ina, kako pripremne faze, tako i izvrsenja. Potreb- 
no je da se utvrdi da je optuzeni, direktno ili indirektno, imao nameru da se 
izvrsi taj zloéin [57, §278; 48, §386]. Ukoliko je optuzeni proglaSen krivim da 
je neposredno izvrSio to krivicéno delo, on ne moZe u isto vreme biti osuden zbog 
njegovog planiranja. Medutim, uéeSce u planiranju se moze smatrati oteza- 
vajucom éinjenicom [49, §443]. 

Podstrekavanje (instigation) jeste navodenje nekog drugog da u¢ini krivicéno 
delo. Podsticanje se moZe izvrSiti, kako Cinjenjem, tako i necinjenjem, a ovaj 
pojam obuhvata i eksplicitno i implicitno ponaSanje [57, §280]. Neksus izmedu 
podsticanja i izvrsenja zahteva dokaz da je optuzeni imao nameru da isprovocira 
ili navede na izvrSenje krivi¢nog dela, ili je bio svestan znatne verovatnoée da ¢e 
izvrsenje kriviénog delo biti verovatna posledica njegovih postupaka [50, §252]. 
Nije neophodno da se dokaZe da zlocin ne bi bio uéinjen bez uéeSéa optuzenog, 
dovoljno je dokazati da je podsticanje faktor koji doprinosi ponaSanju drugih 
lica koja su izvr8ila kriviéno delo u pitanju [48, §387; 50, §252]. 

Odgovornost za naredenje (ordering) zahteva dokaz da je lice na polozaju 
vlasti iskoristilo taj polozaj da nalozi drugima da izvrSe kriviéno delo [56, §168]. 
Nije neophodno da se pokaZe postojanje formalnog odnosa nadredeni-podredeni 
izmedu optuZenog i izvrsioca, dovoljno je da je optuzeni posedovao ovlas¢éenje 
da naredi izvrSenje krivicénog dela i da se ono moze razumno podrazumevati. 
Naredenje ne mora biti dato u nekoj posebnoj formi, niti mora biti izdato direktno 
osobi koja ga izvr8ava, ono moze biti eksplicitno ili implicitno. Naredbodavac 
mora imati potrebnu mens rea za kriviéno delo za koje je optuzen i mora da bude 
svestan znatne verovatnoce da ¢e zloéin biti posledica izvrSenja ili sprovodenja 
naredenja [57, §281—2]. 

Actus reus potreban za izvrSenje (committing) kriviénog dela jeste da je 
optuzeni, sam ili sa nekim drugim, fizi¢ki ili na neki drugi neposredan naéin, 
ucestvovao u materijalnim elementima zlo¢ina prema Statutu Tribunala, 
putem pozitivnih radnji ili propusta [48, §376]. Potrebna mens rea je da je 
optuzeni postupao sa sveS¢cu o velikoj verovatno¢i da ce kriviéno delo nastati 
kao posledica njegovog ponaSanja. Zalbeno vece u predmetu Tadié zauzelo je 
stav da se izvrSenje jednog od kriviénih dela iz Statuta moZe odigrati i kroz 
ucestvovanje u ostvarenju zajedni¢kog plana ili namere. 

U presudama MKTJ, pomaganje (aiding and abetting) odredeno je kao 
oblik sauéesniStva u kriviénom delu ¢iji je izvrSilac druga osoba, pri ¢emu 
oni ne moraju imati prethodni dogovor, niti glavni izvrSilac dela mora znati 
za doprinos sauéesnika — aktivnosti pomagaéa su konkretno usmerene na 
pomaganje, ohrabrivanje ili davanje moralne podrske izvrSenju krivi¢nog dela, 
a pritom taj doprinos mora biti znaéajan. Ne zahteva se dokazivanje postojanja 
uzroéno-poslediéne veze izmedu ¢ina izvrSenja i pomaganja, ve¢ je dovoljno 
utvrditi da je takvo uéeSée u delu znatno olakSalo njegovo izvrSenje. Pomaganje 
se moze izvrSiti i necinjenjem, samim prisustvom lica koja svojim polozajem 
ostvaruju znacéajan uticaj na glavne ucinioce, u vidu opravdavanyja ili ohrabrenja 
uz neophodni umi8ljaj [31, str. 83]. 

Clan 7(3) Statuta MKTJ je doneo znaéajnu novinu u medunarodno kriviéno 
pravo, propisivanjem komandne odgovornosti (command responsibility) kao 
posredne odgovornosti nadredenog za radnje svojih potéinjenih. Komandna 
odgovornost je zasnovana na obavezi iz ¢lana 86 st. 2 Dopunskog protokola 
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I iz 1977. na Zenevske konvencije iz 1949. godine, kojim je u sustini prosi- 
rena odredba iz él. 8 Povelje Medunarodnog vojnog suda u Nirnbergu,’*s tom 
razlikom da je ovim Statutom obuhva¢ena samo krivi¢éna odgovornost nadre- 
denog [33, str. 71]: ,,Ukoliko je neko od dela navedenih u élanovima od 2 do 
5 ovog Statuta ucinio podredeni, njegov nadredeni ne moze biti osloboden 
kriviéne odgovornosti ako je znao ili je bilo razloga da zna da se podredeni 
sprema uciniti takva dela ili da ih je vec utinio, a on nije preduzeo nuzne i 
razumne mere da spre¢i takva dela ili kazni njihove izvrSioce.“ 

Odgovarajuci na prigovor Dragoljuba Ojdani¢a u predmetu ,,Milutinovi¢ i 
drugi“, Zalbeno vecée je ukazalo na to da,,élan 7(1) ne daje zatvorenu listu krSenja, 
kao Sto to sugeriSe izraz ’ili na drugi na¢in pomogla i podrzala’“ [39, §19], te je 
u skladu sa preovladujucim anglosaksonskim konceptom funkcionisanja MKTJ 
kroz njegovu praksu uveden novi oblik individualne kriviéne odgovornosti 
— zajedni¢ki zlocina¢éki poduhvat (joint criminal enterprise). U navedenoj 
Odluci po prigovoru Dragoljuba Ojdani¢a, Zalbeno veée je navelo éetiri 
preduslova koje svaki vid odgovornosti mora ispunjavati da bi bio u nadleZnosti 
MKT [39, §21]: 

(1) mora biti predviden Statutom, eksplicitno ili implicitno; 

(II) morao je u relevantno vreme postojati u medunarodnom obiéajnom pravu; 

(IID) merodavno pravo koje predvida takvu vrstu odgovornosti moralo je u rele- 
vantno vreme biti u dovoljnoj meri dostupno svakom ko je tako postupao; i 

(IV) takvo lice moralo je biti u moguénosti da predvidi da bi moglo kriviéno da 
odgovara za svoje postupke ako bude uhvaceno. 


I pored toga Sto je Statutom MKTJ propisano pomaganje kao oblik kriviéne 
odgovornosti, kroz praksu ovog tribunala se najéeSce vrsi kumuliranje tog i 
drugih oblika sauéesniStva sa izvrSenjem upravo u ovaj novi, po mnogo cemu 
sporni oblik kriviéne odgovornosti. 

I Statut Medunarodnog kriviénog suda (Rimski statut), koji nije primenjiv na 
krSenja medunarodnog humanitarnog prava nastala pre njegovog stupanja na 
snagu, dakle ni na zlocine pocinjene na prostoru bivse SFRJ (ratione personae), 
u ¢lanu 25 na isti na¢in propisuje standardne oblike individualne krivicne 
odgovornosti. Medutim, zna¢éaj komandne odgovornosti je naglaSen njenim 
zasebnim propisivanjem u élanu 28 — Odgovornost komandanata i drugih 
pretpostavijenih. Za razliku od statuta ad hoc tribunala, stepen povezanosti 
polozaja komandanta ili lica koje deluje u tom svojstvu, a iz kojeg se proizvodi 
njegova odgovornost za propuStanje kontrole nad radnjama potcinjenih, nije 
prepuSsten tumacenju suda, vec je u Clanu 28(1)(a) odreden kao ,,efektivna 
komanda i kontrola“. Napravljen je 1 korak viSe propisivanjem odgovornosti 
i civilnih voda za propuStanje kontrole svesnim zanemarivanjem informacija 
koje su jasno ukazivale da su njegovi potéinjeni izvrsili krivi¢na dela iz Statuta 
[33, str. 71]. Zajedni¢ki zlocinacki poduhvat nije ugraden u Rimski statut kao 
poseban oblik individualne kriviéne odgovornosti. Za razliku od Medunarodnog 
krivitnog tribunala za bivsu Jugoslaviju 1 Medunarodnog krivicnog tribunala za 
Ruandu, pred Medunarodnim kriviénim sudom se ovakav proSireni vid kriviéne 
odgovornosti, prepuSten slobodnom tuma¢éenju tuzilaca i sudskih veca, ne¢ce 
morati posebno izgradivati u praksi s obzirom na to da je u Clanu 25 st. 3, pod 
ta¢kama (a) i (d) predvidena odgovornost u zajedniStvu s drugim (saizvrsilaStvo) 
ili preko drugog (posredno izvrSilaStvo i posredno saizvrSilaStvo), kao 1 odgo- 
vornost za delovanje u grupi sa zajedni¢kim ciljem. 
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U Kriviénom zakonu SFRJ [27] kriviéna dela protiv medunarodnog prava su 
izdvojena u Glavu XVI koju Cine Elanovi 141-150, a primenjeni su slede¢i oblici 
kriviéne odgovornosti: izvrsilaStvo i saizvrSilaStvo, naredivanje, podstrekavanje, 
odgovornost pomagaéa ili pomaganje 1 podrzavanje, i organizovanje grupe radi 
vrsenja kriviénih dela, koja ukljucuje 1 odgovornost za sva krivicna dela koja su 
proizasla iz zlocina¢kog plana takvih grupa, odnosno udruzenja.'* 

Unacionalnim zakonodavstvima Bosnei Hercegovine, Hrvatske, i Srbije, drza- 
vama koje su nastale posle raspada SFRJ, izvrSeno je prilagodavanje inkrimina- 
cije oblika individualne kriviéne odgovornosti zahtevima medunarodnog kri- 
vicnog prava. U Bosni i Hercegovini je situacija najslozenija s obzirom na to 
da postoji vise kriviénih zakona: entitetski — Kriviéni zakon Republike Srpske 
i Kriviéni zakon Bréko Distrikta BiH, te Kriviéni zakon Federacije BiH i Kri- 
viéni zakon BiH. U prvim verzijama ovih zakona iz 1998. godine, entitetski 
sudovi i sud Federacije su za procesuiranje ratnih zlo¢ina koji su se dogodili za 
vreme oruzanih sukoba u bivSoj SFRJ imali ugradene odredbe o odgovornosti 
za kriviéna dela protiv Covecnosti i ratne zlo¢ine, ali su primenjivali Kriviéni 
zakon SFRJ. Svi navedeni zakoni su pretrpeli izmene tokom 2003, tako da samo 
Kriviéni zakon BiH [26] (glava XVII — él. 171-179) reguliSe ova kriviéna dela, 
a Sud BiH je jedini nadlezan za procesuiranje zlo¢ina genocida, zlocina protiv 
éovetnosti i ratnih zlocina. Izuzetak postoji za postupke koji su pokrenuti pred 
entitetskim sudovima pre 2003, kao i u novim sluéajevima za koje TuzilaStvo 
BiH, uz saglasnost Suda BiH, proceni da su nizeg nivoa osetljivosti. Svi oblici 
individualne kriviéne odgovornosti iz élana 7(1) Statuta MKTJ — planiranje, 
naredivanje, izvrSenje, podstrekavanje i pomaganje su obuhvaceni ¢lanom 180. 
stav 1. ovog zakona, a stavom 2. i odgovornost nadredenog. Prihvacéeno je 
nacelo da doma¢i sudovi primenjuju izvorne norme medunarodnog prava ugra- 
dene u domace zakone, na naéin na koji to rade medunarodni sudovi," pa je 
tako prihvacen i ,,udruzeni zlocinaéki poduhvat“ kao oblik saizvrSilaStva, a Cl. 
176 — Organiziranje grupe Ijudi i podstrekavanje na ucinjenje krivicnih djela 
genocida, zlocina protiv Covjecnosti i ratnih zlocina — kao oblik individualne 
kriviéne odgovornosti u stavu 2. propisuje 1 samu pripadnost takvoj grupi, Sto se 
u suStini moze smatrati i udruzivanjem radi vrSenja ovih kriviénih dela. 

Za procesuiranje ratnih zlocina ucinjenih tokom oruzanih sukoba na prostoru 
bivSe Jugoslavije, u Hrvatskoj se primenjuje Osnovni kriviéni zakon Republike 
Hrvatske (1993) koji je odredbe o individualnoj kriviénoj odgovornosti 
preuzeo iz KZ SFRJ [71]. Novi Kazneni zakon [23] stupio je na snagu 1998, 
au meduvremenu je bio podvrgnut brojnim dopunama i izmenama, a bio je u 
primeni do 1. januara 2013. kada je stupio na snagu trenutno vazeci Kazneni 
zakon Republike Hrvatske (,,Narodne novine“ broj 125. od 07.11.2011). Pored 
opstih oblika individualne krivicéne odgovornosti — izvrSilaStvo, saizvrSilaStvo, 
podsticanje (poticanje) i pomaganje — u Kaznenom zakonu iz 1998. su 
predvideni i sledeci oblici odgovornosti za medunarodna krivicna dela (glava 
XIII): pripremanje (planiranje), naredivanje, udruzivanje radi cinjenja kriviénih 
dela, i komandna (zapovjedna) odgovornost. 

U Srbiji se za procesuiranje ratnih zlo¢ina ucinjenih nakon raspada SFRJ 
primenjuje Kriviéni zakon SFRJ (glava XVI), kao i Kriviéni zakon SRJ [28] koji 
je preuzeo sve navedene oblike kriviéne odgovornosti iz prethodnog zakona. 
Kriviéni zakonik Srbije iz 2006. uveo je nove oblike krivi¢éne odgovornosti za 
zlocine protiv éoveénosti i medunarodnog prava — podsticanje na genocid (kao 
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samostalan lan, a iz prethodnog zakona je preuzet 1 opSti oblik individualne 
kriviéne odgovornosti — podstrekavanje), dogovaranje s drugima, postajanje 
pripadnikom grupe (udruZivanje radi ¢injenja krivicnih dela), i nesprecavanje. 


4.3. Odgovornost za delikte u okviru zajednickog plana 


UdruZzivanje vie lica radi zajedni¢kog vrSenja krivi¢nih dela nije nepoznata 
pojava u kriviénom pravu. Takva delatnost viSe lica podrazumeva njihov pret- 
hodni dogovor o zajedni¢kom kriminalnom cilju i raspodeli uloga u njegovom 
ostvarenju. U zavisnosti od toga da li ih povezuju li¢na ubedenja sa jednokratnim 
ciljem ili im je zajednicko dugoroénije vrSenje krivi¢nih dela, takva kriminalna 
udruzenja dobijaju razli¢ite forme organizovanja, koje se razlikuju i u pogledu 
veza unutar same organizacije. Dok kod jednih vlada ravnopravnost medu 
élanovima, druge imaju Cvrstu organizaciju sa najéesce precizno odredenim 
zaduzenjima, pa i pitanjem vode. Nezavisno od oblika udruzivanja za svaki je 
karakteristiéno da lica koja se udruzuju u kriminalnoj aktivnosti deluju u okviru 
jednog zajedni¢kog plana, sa medusobnim relacijama koje ne moraju biti stroge 
hijerarhijske prirode, ali postojanje zajednickog plana bi moralo podrazumevati 
saglasnost volja, dakle dogovor makar u najblazem obliku. 


4.3.1. Sauéesnistvo u krivi¢nom delu 


Pitanje saucesniStva je vrlo slozeno i u krivi¢énopravnoj teoriji nailazi na 
razmimoilazenja. Glavna tatka neslaganja je pravna priroda odgovornosti 
saucesniStva, a sporan je 1 sam pojam saucesniStva, njegovi oblici, oblik vinosti 
sa kojim saucesnici treba da ucestvuju u izvrsenju dela, na¢in kaznjavanja i dr. 
[29]. Ono oko éega nema spora je da je za postojanje sauéesniStva neophodno 
ucestvovanje dva ili viSe lica u izvrSenju kriviénog dela. Osim ove tehni¢ke 
pretpostavke, bez Cijeg ispunjenja nema saucesniStva, potrebno je da se ispune 
jos neki uslovi koji ¢e povezati ova lica u zajedni¢ko delo. Za ostvarenje 
saucesnistva potrebno je da oni svojom zajedni¢kom protivpravnom radnjom 
proizvedu zakonom zabranjenu posledicu (objektivni uslov), pri cemu kod 
njih mora postojati svest o zajedni¢kom delovanju (subjektivni uslov). Da bi 
ovakva zajedni¢ka aktivnost dva ili vie lica bila smatrana saucesni8tvom u 
kriviénopravnom smislu, neophodno je i da se napravi razgrani¢enje izmedu 
lica koja prema formi uéestvovanja u toj zajedni¢koj aktivnosti ulaze u zonu 
kriminala, i lica koja ostaju izvan te zone. Ona lica Cijim delovanjem je, uz 
ispunjen subjektivni uslov, doSlo do izvrsenja krivi¢nog dela, jesu saucesnici u 
kriviénopravnom smislu [36]. U kriminalnu zonu ne ulaze ona lica ¢iji doprinos 
izvrsenju kriviénog dela nije takvog intenziteta, niti kvaliteta, da bi trebalo 
reagovati kriviénim pravom [64, str. 232]. 

U zavisnosti od prirode radnji saucesniStva 1 volje sa kojom se ucestvuje u 
izvrsenju odredenog krivi¢nog dela, sam pojam sauéesni8tva se koristi u dva 
znacenja — uzem i Sirem. Ukoliko se uz izvrSioca odredenog kriviénog dela 
pojavljuju druga lica u svojstvu pomagaéa ili podstrekaca, onda govorimo o 
saucesnistvu u uzem smislu, a kada se dva ili viSe lica pojavljuju kao izvrsioci tog 
dela, onda jereé o saizvrSilaStvu, koje zajedno sa podstrekavanjem i pomaganjem 


43 


cini sauéesniStvo u Sirem smislu. SuStina pitanja pravne prirode odgovornosti 
saucesnika je zauzimanje stava da li delo izvrSeno kroz sauéesniStvo treba tretirati 
kao jedinstveno, ili kao zbir pojedinacéno izvrsenih dela. Krivi¢nopravna teorija 
se po ovom pitanju podelila na dva suprotna pola koja su razvila dve teorije — 0 
zavisnoj i samostalnoj prirodi odgovornosti saucesnika. Po teoriji o samostalnoj 
ili principalnoj prirodi odgovornosti ne pravi se razlika izmedu izvrSioca i 
saucesnika, ve¢ svaki saucesnik samostalno odgovara za svoju radnju, koja se 
na taj nacin tretira kao samostalno kriviéno delo. Zavisna, tzv. akcesorna, teorija 
prihvacena je u najvecem broju krivi¢nih zakonodavstava evropskih drzava pa 
tako i u Republici Srbiji. Ova teorija kriviéno delo izvrSeno u saucéesnistvu 
posmatra kao jedno delo sa vise uéesnika, sa podeljenim ulogama na onog koji 
je izvrSilac i one koji svojim radnjama doprinose izvrSenju tog krivi¢nog dela. 
Dakle, zavisnost se odnosi na veze izmedu lica u saucesnistvu — bez izvrSioca 
nema podstreka¢éa niti pomagaéa, kao ni saizvrSioca. Postoje razlicita shvatanja 
pojma izvrSilaStva. Po najuzem shvatanju, izvrsilac je samo ono lice koje je 
neposredni ucinilac kriviénog dela, a po drugom se pojam izvrsioca prosiruje na 
posrednog izvrSioca 1 saizvrSioca tako da se razlikuju neposredno izvrSilaStvo, 
posredno izvrsilaStvo i saizvrSilaStvo, Sto je danas prihvaceno u nemactkoj teoriji 
krivi¢nog prava [64, str. 233]. U kriviénom zakonodavstvu Srbije je prinvaceno 
najuze shvatanje pojma izvrSioca, tako da je saizvrSila8tvo u jednom Sirem 
smislu shva¢eno kao sauéesniStvo — saizvrSilac je jedan od izvrsilaca, ,,onaj 
koji je svojom delatnoS¢u ostvario bice kriviénog dela, znaci preduzeo radnju 
izvrsenja, uz sve Sto nju prati kao obeleZja dela, dok sauéesnicke radnje ,,stoje“ 
van biéa kriviénog dela, one samo doprinose njegovom izvrsenju“ [29, str. 120]. 
Dakle, za razliku od podstrekivaéa i pomagaéa, koji ucestvuju u radnji koju je 
izvrsilo neko drugo lice i na taj na¢in daju obi¢an doprinos izvrsenju krivi¢énog 
dela, saizvrSilac uéestvuje u sopstvenoj radnji dajuci bitan doprinos, conditio 
sine qua non za izvrsenje krivi¢nog dela. Za predmet ovog rada je znaéajno 
tumaéenje uloge saizvrsilaca u ostvarenju bi¢a kriviénog dela. Postoji nekoliko 
znaéajnih teorija koje na razlicite natine tretiraju saizvrsila8tvo. Po formalno- 
objektivnoj teoriji se saizvrsilaStvo svodi samo na slucajeve makar delimicnog 
preduzimanja radnje izvrSenja, Sto se ne moze smatrati opravdanim s obzirom na 
to da necija uloga u ostvarenju krivi¢nog dela moZe biti vaZnija od uloge onog 
ko neposredno preduzima radnju izvrSenja, pa bi u tom smislu bilo neopravdano 
svoditi ga na pomagaéa [64, str. 238]. Po subjektivnoj teoriji, uzima se u obzir 
liéni interes, uz zanemarivanje objektivnog doprinosa izvrSenju krivi¢nog 
dela — saizvrsilaStvo postoji uvek kada uéesnik u izvrSenju kriviénog dela Zeli 
njegovo ostvarenje kao svoje delo, nastupajuci sa izvrsilaékom voljom (cum 
animo auctoris). U sluéaju da postupa na na¢cin da hoce delo kao tude, tako da 
se ne moze utvrditi postojanje li¢nog interesa 1 liénog oéekivanja od krivi¢énog 
dela, smatra¢e se pomagat¢em.'* Medutim, postavlja se opravdano pitanje kako 
kod kriviénih dela kod kojih se traZe posebna svojstva, kod tzv. delicta propia, 
proglasiti za saizvrSioca ono lice koje bitno doprinosi izvrsenju krivi¢nog dela, 
ali nema to posebno svojstvo [29, str. 125]. Bliska subjektivnoj teoriji je tzv. 
teorija o podeli rada, koja je prihvacena i u delu sudske prakse u R. Srbiji. Po 
ovoj teoriji se pored izvrSilacke volje za postojanje saizvrsilaStva zahteva da se 
uéeSée u izvrsenju dela zasniva na dogovoru o zajednickom delovanju [29, str. 
126], ali postoji i pitanje opravdanosti transformacije pomagaéa po prethodnom 
dogovoru u saizvrsioca [64, str. 239]. Kao reakcija na neprihvatljivu ekstremnu 
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subjektivnu teoriju razvila se materijalno-objektivna teorija, poznata 1 pod 
imenom feorija vlasti nad delom, koja danas preovladuje u krivicnopravnoj 
teoriji i praksi. Po ovoj teoriji, pored toga Sto je izvrsilac svako ko je u bilo 
kojoj fazi izvrsenja kriviénog dela mogao ostvariti bitan uticaj na njegov tok, to 
je i ono lice koje je nosilac materijalne vlasti nad delom, koja se moZe ogledati 
i u preduzimanju psihickih akata koji su usmereni ka ostvarenju odredenog 
kriminalnog cilja [64, str. 239]. Tako, imajuci u vidu ,,vlast nad delom“, 
saizvrsilac moze biti i neko ko nije neposredni uéesnik u izvrSenju dela, kao 
Sto je to slucaj sa organizatorima i koordinatorima izvrSenja tog kriviénog dela. 
Nimalo jednostavan zadatak suda je da, pored utvrdivanja postojanja svesti 1 volje 
o zajedni¢kom izvrsenju dela, proceni i objektivnu komponentu saizvrSilaStva 
po ovoj teoriji, pri emu mora uzeti u obzir znacaj doprinosa svakog uéesnika u 
nastupanju posledice kriviénog dela, kao 1 njegovu moé uticaja na tok izvrSenja 
dela [29, str. 126]. Na kraju, subjektivno-objektivna teorija koja je vladajuca 
u sudskoj praksi i doktrini u R. Srbiji, za postojanje saizvrsilaStva zahteva da 
uz volju lica da se uéestvuje u zajedni¢kom delu postoji i povezanost njihovih 
radnji sa radnjom izvrSenja — povezanost subjektivne i objektivne komponente. 

U Kniviénom zakoniku R. Srbije su sauéesni¢ke radnje inkriminisane kao 
zasebna kriviéna dela — SaizvrsilaStvo (él. 33), Podstrekavanje (€1. 34) 1 Poma- 
ganje (él. 35). Pomaganje i podstrekavanje su kao oblici sauéesniStva predvideni 
i Statutom MKTJ i zastupljeni u praksi tog tribunala, dok se saizvrsilaStvo tuma¢i 
kao oblik izvrSilaStva u okviru zajedni¢kog zlocinaékog plana. Osnova saizvr- 
SilaStva je svesno i voljno izvrSenje odredenog krivicnog dela u cilju ostvarenja 
zajednickog kriminalnog plana na osnovu neke zajedni¢éke odluke. Zajedni¢ka 
odluka ne mora biti prethodno dogovorena, ona moze biti i usputna, precutna, 
nastala konkludentnim radnjama, iz ¢éega nastaje sukcesivno saizvrSilaStvo. U 
praksi MKTJ se zakljuéak 0 postojanju zajednic¢kog plana izvodi iz cinjenice da 
vise osoba deluje zajedno kako bi sprovele taj plan u delo [12, §262], pri ¢emu 
zajednicki plan éak nine mora biti izri¢ito formulisan, vec se njegovo postojanje 
izvodi iz svih okolnosti [55, §262]. 


4.3.2. Zlocinatko udruZivanje 


Udruzivanje vise lica radi zajedni¢kog vrSenja kriviénih dela podrazumeva 
prethodni dogovor tih lica. Po osnovu tog dogovora ta grupa lica se moZe organi- 
zovati kao zavera, grupa ili banda. Pripadnike zavere povezuju li¢na ubedenja 
sa jednokratnim ciljem ¢ijim ostvarenjem zavera prestaje da postoji. Grupa i 
banda su sli¢ne organizacije u smislu delatnosti — zajednicko vrSenje kriviénih 
dela, ali se razlikuju u pogledu veza unutar same organizacije. U kriminalnoj 
grupi vlada ravnopravnost medu ¢lanovima, a banda podrazumeva évrstu 
organizaciju unutar koje je precizno odredeno ko je voda, kao i koje su uloge 
i zaduzenja ostalih Clanova. Nacionalna zakonodavstva su na razlicite na¢ine 
resila pitanja zlo¢inatkog udruzivanja, uglavnom inkriminacijom kriviénih dela 
ucinjenih udruzivanjem kao samostalnih kriviénih dela, kao i kroz standardne 
oblike sauéesniStva. Dogovor lica da se izvr8i odredeno kriviéno delo za koje 
se moze izreci pet godina zatvora ili teza kazna, kaznjiv je po ¢l. 345 Kriviténog 
zakonika Republike Srbije — Dogovor za izvrsenje krivicnog dela. Ovde se radi 
o inkriminaciji pripremne radnje kao samostalnog krivitnog dela, koja spada u 


45 


tzv. ,,delikte-prepreke“, jer joj je osnovni cilj preventivno delovanje na buduce 
vrSenje kriviénih dela [29, str. 854]. Pod dogovorom sa drugim za izvrSenje 
kriviénog dela, kao radnjom ovog kriviénog dela, smatra se sporazum izmedu 
tih lica za zajedniéko izvrSenje jednog ili viSe kriviénih dela. Forma sporazuma 
nie strogo odredena, moze biti postignut u usmenom ili pismenom obliku, a 
saglasnost se moZe postici i konkludentnim radnjama, pri emu je nuZno posto- 
janje nesumnjive volje za zajednicko vrSenje tih kriviénih dela [29, str. 855]. 
Lica koja su postigla dogovor za zajedni¢ko izvrSenje krivi¢nog(ih) dela se 
smatraju saizvrSiocima, a odgovaraju po principu supsidijariteta za izvrSeno 
ili pokuSano delo. U teoriji postoje razli¢ita shvatanja o tome da li je dogovor 
pripremanje samo jednog odredenog ili viSe krivi¢nih dela, a kao pravilnim 
se moze smatrati kompromisno reSenje, po kojem jedno kriviéno delo postoji 
ako se dogovor odnosi na viSe istovrsnih dela, uz postojanje jedinstvenog cilja 
uéesnika u dogovoru, a ako su u pitanju raznovrsna dela i razliciti ciljevi uéesnika 
u dogovoru, radi¢e se o sticaju tih raznovrsnih kriviénih dela [29, str. 856]. 
Za razliku od dogovora, organizovane kriminalne grupe se formiraju radi vrSe- 
nja vise krivi¢nih dela, koje nije konkretno odredeno, ni po vrsti dela, niti po 
vremenu, mestu, ili nacinu izvrSenja. Kriviéni zakonik Republike Srbije u é1. 
112. t. 22 definiSe organizovanu grupu kao ,,grupu koju Cine najmanje tri lica 
koja su se udruZila radi vrsenja kriviénih dela“. Organizovanje udruzenja s ciljem 
vrsenja kriviénih dela inkriminisano je kriviénim delom Zlocinacko udruzivanje 
iz lana 346 ovog zakonika, a radnja ovog krivi¢nog dela je alternativno odre- 
dena, kao organizovanje grupe ili drugog udruzenja (banda, zavera i sl.) u 
cilju vrSenja kriviénih dela, ili kao pripadnost takvoj kriminalnoj grupi. Pod 
organizovanjem se podrazumeva svaka delatnost kojom se neposredno formira 
i organizaciono u¢vrscuje takva grupa (udruzenje) radi zajedni¢kog delovanja i 
ostvarivanja cilja zbog kojeg se i formira, a postajanje pripadnikom takve grupe 
se tumaci kao pristajanje da se uéestvovanjem u tim kriminalnim delatnostima 
da doprinos njihovom ostvarenju.'® Nacin ucestvovanja u izvrsenju dela u sklopu 
zlocinatkog udruzenja moze biti izvrSilaStvo ili neki od oblika sauéesni8tva, a 
krivica se zasniva na umi8ljaju. 


4.3.3. Institut zavere u anglosaksonskom pravu 


U svakodnevnom govoru zavera oznaéava tajni dogovor dva ili vise lica o 
zajedni¢kom delovanju radi ostvarenja nekog cilja koji najéeSée ima negativnu 
konotaciju. Zajedni¢éko delovanje ¢ini skup razlicitih radnji koje u odredenom 
logiékom nizu vode ka postavljenom cilju, a shodno karakteru tih radnji uéesnici 
zavere imaju razlicite uloge u njoj — od pripremnih radnji, preko pomaganja do 
samog izvrsenja, pri Cemu su u sluéaju zavere radnje pomaganja vrlo cesto nuzne 
i nakon radnji izvrSenja kojima se ostvaruje dogovoreni cilj. Zavera se najéeSce 
javlja u politici, kada odredeni politi¢éki istomiSljenici postizu tajni sporazum 
o zajedni¢kom delovanju s ciljem ruSenja ustavnog poretka, koji se ostvaruje 
nasilnim putem, najéeSce drzavnim udarom, koji moze ukljuciti i teroristi¢ke 
napade i atentate na predstavnike vlasti. Ovakvi akti zavere se smatraju protiv- 
pravnim, iu kriviénim zakonima su inkriminisani kao kriviéna dela, pa se zlo- 
éinom zavere smatra sporazum izmedu dva ili viSe lica da krSe zakon. Medu 
obrazlozenjima doktrine zavere je pretpostavka vece verovatnocée izvrSenja 
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kriviénih dela ukoliko se ona ine u zajednici. Jedan od razloga moze biti i 
strah svakog lana zavere od odmazde saucéesnika ukoliko odustane od izvrsenja 
zlo¢ina. Zavera nastaje u trenutku sklapanja sporazuma, ili preduzimanjem 
neke manje radnje koja obelezava taj sporazum. U kontinentalnom krivi¢énom 
pravu, umesto zavera, koristi se izraz zlo¢ina¢ko udruZzivanje i osim krivic- 
nih dela kojima se napada ustavno uredenje obuhvata i druga kriviéna dela 
éyem izvrSenju prethodi sporazum o zajedni¢ékom delovanju. U ovom siste- 
mu krivicénog prava preovladuje stav da se ne uspostavlja odgovornost po 
osnovu zlocinackog udruzivanja (zavere) za kriviéna dela koja izlaze 1z okvira 
prethodnog sporazuma. Medutim, svoje puno, mozemo re¢i i izvorno znaéenje, 
zavera je dobila u sistemu anglosaksonskog prava, a u sudskoj praksi Sjedi- 
njenih Ameri¢kih Drzava postala je vazan koncept nakon uspostavljanja takoz- 
vanog Pravila Pinkerton, u slu¢aju Pinkerton v. United States, 328 U.S. 640 
(1946). U ovom predmetu Vrhovni sud Sjedinjenih Ameri¢kih Drzava je zauzeo 
stav da, iako nema direktnih materijalnih dokaza za pomaganje ili podrzavanje 
od strane nekog od partnera u nekom kriminalnom aktu, dovoljna je 1 sama 
éinjenica da je on bio Clan neke nezakonite zavere (unlawful conspiracy), da je 
mogao predvideti moguée zlocine drugih zaverenika u okviru zavere, i da se nije 
distancirao od suStinskih zloéina koji su uéinjeni [33, str. 27]. 

Po tzv. Vartonovom pravilu (Wharton ’s Rule), ne smatra se zaverom sporazum 
dve ili vie osoba po osnovu kojeg se Cini zlocin koji ne bi ni postojao ukoliko 
ne bi bilo tog sporazuma. Radi se 0 sporazumu koji ulazi u bice kriviénog dela, 
kao Sto je to sluéaj kod trgovine narkoticima (sporazum prodavca i kupca). 
Ukoliko se optuzeni povuée iz zavere, on ¢e i dalje biti odgovoran za zlo¢in 
zavere (zlocinacko udruZivanje), ali od tog trenutka vie ne¢ée biti odgovoran za 
zloéine drugih po osnovu Pravila Pinkerton. Model Penal Code predvida ¢etiri 
tipa sporazuma koji potpadaju pod definiciju zavere, a po kojima je osoba kriva 
za zaveru ukoliko se slozila da: (1) izvrsi kriviéno delo, (2) pokuSa da izvr8i 
kriviéno delo (3) podstiée drugog na izvrSenje krivicnog dela, 1 (4) pomogne 
drugoj osobi u planiranju ili izvrSenju krivicnog dela. 

Kad je u pitanju Statutory Law, mnogi zakoni zahtevaju dokaz o izvrSenju 
nekog ociglednog akta (overt act) u sklopu zavere. To je dokazna ¢injenica iz 
koje se zaklju¢uje zlocinaéka namera, a time i uéeSce u zlocinu na osnovu cega 
se mogu optuZiti svi ucesnici u zaveri. Ocigledni akti mogu biti: iznajmljivanje 
vozila, nabavka oruzja ili eksploziva, ili neka druga radnja koja se moze povezati 
sa mestom dogadaja i radnjom kriviénog dela. 

Postoje odstupanja u zahtevima u pogledu mens rea. Obiéajno pravo zahteva 
dokaz da su najmanje dve osobe posedovale potrebnu nameru za zaveru, pri 
éemu se pod tim podrazumeva da su dva ili viSe lica nameravala da se dogovore 
i da ostvare predmet njihovog sporazuma. Sudovi nisu jedinstveni u tumacenju 
,namere, pa jedni zahtevaju da strane kao krajnji cilj imaju protivpravni rezul- 
tat, a drugi dozvoljavaju osudu za zaveru na osnovu pukog znanja uéesnika 
zavere da bi takav rezultat mogao ishoditi iz njihovog ponaSanja. U vecini drza- 
va je prihvacen pristup iz Model Penal Coda po kojem je neko odgovoran za 
zaveru ako se sporazumeo sa drugom osobom da zajedno ucine kriviéno delo, a 
zaverenicki sporazum mora biti postignut s ciljem promovisanja ili olakSavanja 
izvrsenja suStinskog dela. U zakonodavstvima koja se oslanjaju na Model Penal 
Code, ne postoji zavera dva lica ako je jedan od njih svestan krajnjeg cilja, 
ali ne deli zlocinacku nameru sa drugim licem. Smatra se da uéesnik u zaveri 
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ne mora znati da neko drugi ucestvuje u njoj, ni identitet drugih ucesnika, niti 
mora da uéestvuje u svakom aktu zavere, ali mora da ima opStu svest o obimu i 
cilju zlocinaékog poduhvata. Odredbi iz §5.03 (1) kojom se utvrduje jednostran 
pristup zaveri, dodatak je §5.03 (2) koji predvida da ukoliko neko lice ,,zna da je 
osoba sa kojom on kuje zaveru da se ucini zlocin u dosluhu sa drugim licem ili 
licima da izvrSe isti zloéin, on je kriv i za zaveru sa ovim drugim licem ili licima, 
bez obzira na to da li zna ili ne zna njihov identitet, da ucini takav zlocin“. 

Po modelima organizovanja razlikuju se tzv. ,,to¢ak“ (Wheel Conspiracies) i 
,lanac“ (Chain Conspiracies) zavera. Karakteristika ,,tocka zavere“ je da pos- 
toji organizacija ilegalnih poslova kojom rukovodi centralna li¢nost ili grupa 
(hub — ,,srediste“), oko koje se nalaze drugi uéesnici (spokes — ,,poluge“), a koje 
medusobno povezuje zajednicki zlocinacki cilj. Ukoliko uspeSnost ostvarenja 
tog cilja zavisi od vece razgranatosti zavere, onda svaka poluga u tocku razvija 
svoj tocak, formiraju¢i tako ,,lanac zavere“. 

Imaju¢i u vidu da u sluéaju zavere ne vazi prezumpcija nevinosti okrivljenog, 
ve¢ je na njega prenet teret dokazivanja da nije imao uéeSéa u njoj, kao i okolnost 
da élanstvo u zaveri Cini nekog pojedinca odgovornim za sve Sto su uradili drugi 
élanovi te zavere i kad on to nije odobrio, ili ¢ak nije ni znao za zloéin koji 
izlazi iz okvira zajedni¢ékog dogovora, u ameri¢koj javnosti se sve CeSée javljaju 
kritike kojima se ukazuje na to da ovakav pravni institut predstavlja ozbiljnu 
pretnju praviénosti. 
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Zajednicki zlocinacki poduhvat 
u praksi MKTJ 


Px vecima MKTJ kao neophodan uslov za postojanje bilo kog oblika 
saucesniStva zahteva se njegov znaéajan doprinos izvrSenju krivi¢nog dela. 
Tamo gde je ,,zna¢ajan doprinos“ suviSe visok standard za oglaSavanje optuzenog 
krivim za neko od kriviénih dela za koje je nadlezan MKTJ, od strane TuZilaStva 
je uveden, a od strane Suda i prihvacen, modifikovani oblik individualne kriviéne 
odgovornosti — uéesce u zajedniékom zlocina¢kom poduhvatu. Ovaj novi oblik 
kriviéne odgovornosti je izveden iz sauéesni8tva, trazi se prethodno postojanje 
,»zlocina¢kog plana“ (criminal plan), ali je to zapravo oblik izvrSenja jer se ne 
zahteva dokazivanje posebnih hijerarhijskih veza izmedu ucesnika u ostvarenju 
tog zlocina¢kog plana — svaki od uéesnika ne odgovara samo za svoje sopstveno 
delovanje, ve¢ i zaradnje ostalih uéesnika u ostvarenju tog unapred projektovanog 
plana. Takav oblik odgovornosti svoje korene ima u anglosaksonskom pravnom 
institutu namesnicke odgovornosti (vicarious liability), koji kao takav predstavlja 
dodirnu tacku zajedni¢kog zlo¢ina¢kog poduhvata i komandne odgovornosti, 
dva po mnogo éemu specifiéna i sporna oblika krivi¢ne odgovornosti afirmisana 
u medunarodnom krivi¢énom pravu kroz praksu MKTJ. Afirmacija zajednickog 
zlocéina¢kog poduhvata (ZZP) pred MKTJ se odvija uz pozivanje na neke pos- 
tojece teorijske postulate o udruzivanju radi vrSenja zlo¢ina, a znaéaj potvrde 
ili ru8enja ovog koncepta je vec proizveo reakciju pravne teorije pa se o njemu 
moze govoriti kao o posebnoj pravnoj doktrini. 


5.1. Actus reus zajednitkog zlocinatkog poduhvata 


U obrazlaganju actus reusa zajedniékog zlocinatkog poduhvata, Zalbeno veée 
u predmetu Tadic je navelo tri objektivna elementa zajednitkog zlocina¢tkog 
poduhvata kao naéin uéestvovanja u jednom od krivicnih dela predvidenih 
Statutom MKTJ: vise uéesnika, postojanje zajedni¢kog plana, zamisli ili namere 
koja predstavlja ili ukljucuje izvrSenje krivicnog dela predvidenog Statutom, i 
ucestvovanje optuzenog u zajedni¢kom planu koji ukljucuje izvrSenje jednog od 
kriviénih dela predvidenih Statutom [12, §227]. 
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5.1.1. MnoStvo ucéesnika 


MnoStvo ucesnika kao objektivni elemenat podrazumeva da u zajedni¢kom 
zlocinackom poduhvatu mora ucestvovati vise lica koja moraju biti organizovana 
u vojnu, politi¢ku ili upravnu strukturu — kao Sto je to slucaj u predmetima koji 
su vodeni pred Vojnim sudom Sjedinjenih Ameri¢ékih Drzava (Ostrvo Borkum) i 
pred Vojnim sudom Velike Britanije (Esensko lincovanje). Problem koji se javlja 
u praksi MKTJ u vezi sa mnoStvom ucesnika je u neodredenom broju istih, koji 
se moze protegnuti veoma Siroko, do ¢éak nekoliko hiljada uéesnika, cime se 
stvara podloga za prikriveno uvodenje kolektivne odgovornosti u medunarodno 
kriviéno pravo [31, str. 122]. Tako, u predmetu ,,K voéka 1 drugi“, Pretresno vece 
je zauzelo stav da,,zlocina¢éki posao seze od udruzivanja dva licaucilju pljatékanja 
banke, do sistematskog pokolja viSe miliona ljudi u okviru nekog ogromnog 
zlocinatkog rezima u koji je ukljuéeno na hiljade uéesnika“ [50, §307]. Ovo 
Pretresno vece na toj tvrdnji zasnivai stav o vecem brojusupsidijarnih zlocinackih 
poduhvata unutar jednog Sireg zlocinackog plana (primer: koncentracioni logori 
pod zloéinaékim rezimom). Pretresno ve¢e smatra da sama pripadnost nekoj 
organizaciji ne podrazumeva automatsku individualnu kriviénu odgovornost 
takve osobe ukoliko njeno uéeSée ne daje znaéajan doprinos izvrSenju krivi¢nog 
dela. Medutim, isto Pretresno vece smatra da takav znacajan doprinos postoji 
iu pasivnom drzanju nekog ¢lana te organizacije prema ucinjenim zlocinima, 
ukoliko je njegova licnost ili polozaj od posebnog znaéaja, ¢ime se kriviéna 
odgovornost po osnovu ucéeSéa u zajedni¢kom zlocinackom poduhvatu moze 
prosiriti ka vrhu piramide rukovodenja veé samo po osnovu Cinjenice da neko 
zauzima takvu poziciju, Sto je objektivna okolnost. 

Primer tako Siroko postavljenog kriterijuma u pogledu mnoStva predstavlja 
optuznica protiv Jadranka Prli¢a i drugih, u kojoj TuzilaStvo u pogledu broja 
uéesnika u zajedni¢kom zloéina¢kom poduhvatu iskazuje slede¢i stav: ,,Svaki 
ucesnik je svojim Cinjenjem, necinjenjem, postupcima ili ponaSanjem, kako 
individualnim, tako i onim izvrSenim u dosluhu s drugim osobama ili preko dru- 
gih osoba, znaéajno doprineo sprovodenju tog poduhvata 1 ostvarenju njegovog 
cilja“ [67, §16]. Na spisak uéesnika u zajedni¢kom zlocina¢kom poduhvatu u 
tom predmetu TuzilaStvo je stavilo nekoliko najvi8ih funkcionera Republike 
Hrvatske, élanova vlade 1 politicékih struktura Herceg Bosne, vecinu posthumno 
(Franjo Tudman, predsednik Republike Hrvatske; Gojko Susak, ministar odbrane 
RH; Janko Bobetko, jedan od najvisih generala u Vojsci RH; Mate Boban, 
predsednik hrvatske Herceg Bosne), HVO, funkcionere politi¢kih stranaka 
Hrvatska demokratska zajednica (HDZ) i Hrvatska demokratska zajednica Bosne 
i Hercegovine, veci broj neimenovanih pripadnika vojnih i paravojnih jedinica, 
lokalnih vojnih jedinica, policije, obaveStajnih sluzbi, ne samo Herceg Bosne 
vec i Hrvatske, te ,,druge osobe, poznate i nepoznate“ [67, §16]. Ovako Sirokim 
zahvatanjem broja ucesnika, TuZzilaStvo stvara sebi poziciju s koje Ge mo¢i lakSe 
da dokaze mens rea uéesnika u zajednickom zlocina¢ékom poduhvatu, jer se 
time s jedne strane omogu¢ava da se brojna dela uvrste u ,,predvidive posledice 
zlocinatkog plana“, a s druge se navedenim organizacijama pripisuje zlocinacki 
karakter, uz protivre¢nu konstataciju da nisu svi pojedinci pripadali kriminalnim 
strukturama 1 zajedni¢kom zlocinac¢kom poduhvatu [17, str. 101-106]. Iako se 
u odbrani primene koncepta zajednitkog zlo¢ina¢kog poduhvata istiée kako je 
on zasnovan na individualnoj krivicnoj odgovornosti, u praksi se sti¢e utisak da 
on vuée ka odgovornosti kolektiviteta i drzave. To se Cini indirektnim putem, 
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tako Sto se po osnovu svog poloZaja i pretpostavljenog uéeSéa u zajednickom 
zlo¢inackom planu okrivljuju drzavni 1 vojni funkcioneri, a uz njih brojne 
nepoznate osobe. Cak i u samoj presudi u predmetu Tadié Zalbeno veée zau- 
zima stav da vecina medunarodnih kriviénih dela koja su izvrsena u ratnim 
situacijama predstavljaju manifestaciju kolektivnog kriminaliteta — zlocine 
vrsi zajednica osoba sprovode¢i zajedni¢ki kriminalni plan [12, §191-3]. 
U sprovodenju tog kriminalnog plana neko je neposredni izvrSilac, a ostali u 
drugim ulogama Sto njihovom uées¢u, po misljenju Suda, ta okolnost ne daje 
manju moralnu tezinu. Medutim, ni u jednom trenutku se ne sme ispustiti iz vida 
da kazna mora biti individualna, ne bi smela pogadati druge osobe osim onih 
koje su proglaSene krivim za ucinjeno kriviéno delo, pa nema sumnje da se na 
ovaj nacin, izricanjem presuda pojedincima po osnovu uceSéa u zajedni¢ékom 
zlocinackom poduhvatu, moralni prekor ne izri¢e samo tom pojedincu ve¢ i 
kolektivitetu kojem taj pojedinac pripada po raznim osnovama. 


5.1.2. Zajedni¢ki plan, namera ili cilj 


Zajednicki zlocinacki plan (design) lezi u osnovi objektivne zasnovanosti zajed- 
nickog zlo¢ina¢kog poduhvata. Medutim, takav plan, za razliku od izvrsenja, sam 
po sebi ne mora proizvesti krivi¢no delo. Zajedni¢ki plan mora proklamovati neki 
cilj, ali se to ne mora dogoditi unapred, ve¢ moze u hodu, u skladu sa okolnostima. 
U prvoj presudi MKTJ, kojom je u praksu ovog tribunala i medunarodnog krivi¢nog 
prava uveden koncept zajedni¢kog zlo¢inatkog poduhvata, zajedni¢ki plan je 
iskazan u vidu zajedni¢ke zlo¢inacke namere (common purpose) da se iz regiona 
Prijedora ukloni nesrpsko stanovniStvo ¢injenjem necovecénih dela [12, §230]. 
To Sto su tokom takve ,,planirane“ akcije neka lica ubijena, iako ubistvo nije bila 
namera optuzenog, on je iz okolnosti i na¢cina izvrSenja zajednickog zlocinatkog 
plana mogao predvideti takav ishod, odnosno takve posledice, pa u tom smislu snosi 
i odgovomost za izvrSena ubistva [12, §232]. To je tipi¢an primer odgovornosti 
po pravilu Pinkerton [33, str. 27]. Ne postoji odredena definicija zajednitkog 
zlotinatkog plana ve¢ se njegovo odredenje vr8i arbitrarno od sluéaja do sluéaja. 
Ne samo u ovoj, vec i u nekim drugim presudama MKTJ uoéava se da se skoro u 
istom znacenju koriste izrazi plan, projekat, namera, zamisao, cilj. Jako se ne radi 
o lingvisti¢ékim sinonimima, samim tim ni identiénim pojmovnim kategorijama, 
TuzilaStvo i sudska veéa ih prihvataju kao takve, cime se unosi dodatna nesigurnost 
u pogledu razumevanja ove doktrine. 

U praksi se takode javlja problem nesistemati¢nosti pri uobli¢avanju zajed- 
ni¢kog zlo¢ina¢kog poduhvata. Ako je vec zauzet stav da u okviru jednog opSteg 
zajedni¢kog zlocinatkog poduhvata mogu postojati supsidijarni zajednicki zlo- 
éinatki poduhvati manjeg obima, onda je pravno logiéno i u interesu pravde 
neophodno bilo definisati globalne zajednitke zlo¢inacke poduhvate entiteta 
ucesnika u oruzanim sukobima na prostoru bivSe SFRJ. U okviru takvih globalnih 
zajedni¢kih zlocinackih poduhvata se moglo vrsiti uklapanje pojedinatnih 
zlocinaékih planova i na taj natin izbeci niz kontradiktornosti, koje izmedu 
ostalog otvaraju i pitanje suprotstavljenosti zajednickih zlocina¢kih poduhvata. 
Tako, na primer, u optuznici protiv Milana Marti¢a kao zajedni¢ki zlocinatki 
poduhvat se navodi ,,prisilno uklanjanje veceg dela hrvatskog, muslimanskog 
i drugog nesrpskog stanovniStva priblizno s jedne trecine Republike Hrvatske, 
te velikog dela Republike Bosne i Hercegovine, s ciljem da ta teritorija postane 
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deo nove drzave pod srpskom dominacijom, ¢injenjem zloéina kojima se krSe 
odredbe Clanova 3 1 5 Statuta Medunarodnog suda‘“ [17, str. 116], a odnosi se 
na period od avgusta 1991. do avgusta 1995. godine. TuzilaStvo u objedinjenoj 
optuznici protiv Gotovine, Markaéa i Cermaka, imenovane optuZuje za uéeSée u 
zajedni¢ékom zlocinackom poduhvatu ¢iji je cilj bio ,,prisilno i trajno uklanjanje 
srpskog stanovniStva iz regije Krajina, silom, zastraSivanjem ili pretnjama silom, 
progonima, prisilnim raseljavanjem, premeStanjem i deportacijom, oduzimanjem 
irazaranjem imovine ili drugih sredstava“, a koji je ,.postojao bar od jula do kraja 
septembra 1995. godine“, pau tom periodu, na istom prostoru, istovremeno imamo 
dva medusobno suprotstavljena zajednicka zlocina¢ka poduhvata [17, str. 115]. 
U posebnoj studiji Akademije pravnih znanosti Hrvatske, na ovim primerima se 
sasvim opravdano ukazuje na niz otvorenih pitanja: zaSto je trajanje zlocinatkog 
plana Gotovine, Markaéa i Cermaka svedeno samo na period od dva meseca i da 
li je moguée u tako kratkom periodu ostvariti maksimalisti¢éki cilj; ako je cilj bio 
uklanjanje jednog Citavog nacionalnog korpusa zaSto se sa realizacijom plana 
i8lo samo na ograni¢éenom prostoru; zbog éega se vojna akcija ,,Oluja“ tretira 
kao zajednicki zlocinacki poduhvat, a ,,Bljesak“ ne, iako su 1 u jednoj i u drugoj 
akciji oni koji su ih planirali na isti na¢in mogli predvideti iseljavanje srpskog 
stanovniStva kao posledicu realizacije takvog plana [17, str. 116]? Ovim pitanjima 
mozemo dodati joS jedno, koje u ovoj zaista temeljnoj studiji nije postavljeno, a 
ukazuje na pravno apsurdnu situaciju do koje moZe dovesti kriviéna odgovornost 
po osnovu zajednitkog zlocinatkog poduhvata. Naime, transkriptima sa sas- 
tanka predsednika Republike Hrvatske, Franje Tudmana, sa hrvatskim vojnim 
rukovodstvom, odrzanog 31. jula 2005. na Brionima, otkriveno je da je Tudman 
u vezi sa navedenim zajedni¢kim zlo¢ina¢ékim poduhvatom izjavio kako je 
najvaznije pokrenuti masovni odlazak civila koje ¢e slediti vojska, a u istom 
podnesku TuZzilaStva MKTJ se ukazuje i na navodni dogovor Franje Tudmana i 
Slobodana MiloSeviéa iz 1992. o ,,humanom preseljenju“ radi stvaranja ,,cistih 
etni¢kih podrugja“ u Hrvatskoj i BiH [17, str. 115]. Pitanje glasi: zaSto, sledstveno 
iskazanom stavu MKT], ne postoji objedinjena optuZnica protiv Franje Tudmana 
i Slobodana MiloSevic¢a za zajednicki zlo¢ina¢éki poduhvat? Jer ako su taéne 
tvrdnje da su kreirali plan ¢1ji je cilj bio prisilno premeStanje stanovniStva na 
Sirem geografskom podrucju radi stvaranja etnicki Cistih teritorija, mogli su 
predvideti da ¢e njegova realizacija neminovno dovesti do masovnih zlo¢ina. 
Razmatranje sledeceg objektivnog elementa zajednickog zlocina¢kog poduhvata 
ce nam dati odgovor na jos jedno pitanje koje se name¢ée samo po sebi — imajuci u 
vidu praksu MKT, koliko bi lica bilo optuzeno za uées¢e u takvom zajedni¢ékom 
zlocinackom poduhvatu. 


5.1.3. Ucestvovanje u zajedni¢kom cilju ili zamisli 


Bilo koja aktivnost koja doprinosi ostvarenju zajedni¢kog plana smatra se 
ucestvovanjem u zajednickom poduhvatu. To ne mora biti neposredno izvrSenje 
nekog konkretnog kriviénog dela iz Clanova 2—5 Statuta MKTJ, vec i bilo koji 
drugi vid pomoc¢i ili doprinosa izvrSenju zajednickog plana ili namere [12, §227]. 
Sudska veéa MKTJ su svojim odlukama zauzela stav da uceSce u zajedni¢kom 
zlocinaékom poduhvatu obuhvata radnje neposrednog izvrSenja kao Sto su: 
nasilje protiv civila [12, §306, 311], dela istrebljenja, progona, ubistva, nehu- 
manih dela [51, §63], organizacija sprovodenja zloéina [54, §644], kao i vrSenje 
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nadzornih funkcija kojima se doprinosi realizaciji zajedni¢kog plana [9, §39]. 
Takode, postoji razlika izmedu radnji sauéesniStva i dela izvrSenog s namerom 
ostvarenja zajedni¢kog cilja ili plana da se izvr8i krivicno delo: 

— pomagaé i podrzavalac je uvek sauéesnik u krivi¢nom delu koje je izvrSilo 
drugo lice, glavni izvrSilac [12, §229]; 

— kod saucesnistva ne mora postojati nikakav plan, niti dogovor, a ako postoji 
za njega ne moraju znati svi sauéesnici, niti glavni izvrSilac mora znati za 
doprinos saucesnika; 

— pomagaé i podrzavalac izvr8ava radnje konkretno usmerene na pomaganje, 
ohrabrivanje ili davanje moralne podrske izvrSenju nekog konkretnog krivi¢- 
nog dela (ubistva, istrebljenja, silovanja, mucenja, bezobzirna razaranja civil- 
ne imovine i drugi zlo¢ini), i ta podrSka daje znaéajan doprinos izvrsenju kri- 
vicnog dela. Nasuprot tome, u sluéaju delovanja prilikom sprovodenja zajed- 
ni¢ke namere ili plana, dovoljno je da uéesnik izvrsi dela koja su na neki na¢in 
usmerena ka sprovodenju zajednickog plana ili namere. 

Doprinos izvrSenju dela ne mora biti znacajan, samo uceSée je dovoljno da 
bi se dokazala zajedni¢ka namera, pri €emu nije potrebno dokazivati da bez 
uceSéa optuzenog kriviéno delo ne bi bilo ni izvrSeno [10, §97-8]. 


Uée8ée u sprovodenju zajednitkog zlocinackog plana je temelj na kojem tuzioci 
mogu optuzenom staviti na teret bilo koje nedelo bilo kog uéesnika zajedni¢kog 
zloéinatkog poduhvata, Sto u potpunosti odgovara doktrini Pinkerton, pa se s 
pravom mozZe reci da, kada se nekom licu pripisuje odgovornost za drugog po 
osnovu uceséa u zajedni¢kom zlocinaékom poduhvatu, zapravo se primenjuje 
anglosaksonski oblik odgovornosti vicarious liability [31, str. 59-62, 127]. 

Ovakvim odredenjem uéeSéa u zajednickom zlocina¢ékom poduhvatu se TuZi- 
lastvu i Sudu ostavljaju Siroke mogucnosti za kvalifikaciju nekog ponaSanja 
kao kriviénog dela, a Sto je Siri dijapazon kvalifikacija utoliko je jednostavniji 
postupak dokazivanja, Sto izmedu ostalog i jeste smisao postojanja ovakvog 
oblika kriviéne odgovornosti. Taj smisao se sve vise uvida i unutar samog MKTJ 
te se u kuloarima TuzilaStva, u Saljivom tonu koji nie li8en zbilje, engleski 
akronim zajednicki zlo¢ina¢ki poduhvat, JCE (joint criminal enterprise), 
prevodi kao ,,just convict everyone“ — jednostavno osudi svakog [40]. 


5.2. Mens rea i oblici zajednickog zlocinatkog 
poduhvata 


Uéesée u zajedni¢kom zlo¢inackom poduhvatu se podvodi pod individualnu 
krivi¢nu odgovornost, i to pod izvrSenje, ali oslanjajuci se na sopstveno vide- 
nje sudske prakse posle Drugog svetskog rata, Zalbeno vece u predmetu 
Tadié razlikuje tri oblika njegovog ispoljavanja, koji se po svojim suStinskim 
karakteristikama mogu nazvati osnovnim, sistemskim i proSirenim oblikom 
[20, str. 119-125]. 
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5.2.1. Osnovni oblik (JCE I) 


Osnovni oblik, ili prvu kategoriju kako ju je imenovalo Zalbeno veée u 
predmetu Tadié (§ 196), cine oni predmeti u kojima je utvrdeno da svi saoptuZeni 
imaju istu zlo¢inatéku nameru koju sprovode u skladu sa zajedni¢ékim planom. 
Ovakav sluéaj se joS naziva i oblikom saizvrSila8tva. Primer: svi saizvrSioci se 
dogovore da izvrse odredeno krivi¢no delo (u presudi je kao primer navedeno 
ubistvo), unjegovom izvrsenju imaju razlicite uloge u okviru plana, ali svi imaju 
nameru da izvrse to krivi¢éno delo 1 shodno tome snose kriviénu odgovornost, 
nezavisno od konkretne uloge koju su ponaosob imali u okviru plana. Moraju biti 
ostvareni navedeni objektivni preduslovi, pri emu se u pogledu ucestvovanja u 
zajedni¢kom zlocina¢kom poduhvatu prihvataju razlicite situacije — od potpunog 
sadejstva do vrlo tankih veza. S obzirom na to da se radi 0 saizvrSilaStvu i jedin- 
stvu zlo¢inatéke namere treba oéekivati da se ovaj oblik zajedni¢kog zlo¢i- 
natkog poduhvata pripisuje licima koja su ucestvovala u manjim grupama, 
koja se medusobno poznaju, samim tim deluju na ograni¢enom prostoru, Sto 
i karakteriSe vecinu predmeta MKTJ [12, §196, 228]. Medutim, sudska veca 
MKT] nisu bila dosledna u tom pogledu, vec su uceS¢ée u zajedni¢ékom zlo¢i- 
nackom poduhvatu pripisivali i onda kada neposredni izvrsilac ne uéestvuje 
u zajedni¢kom poduhvatu sa licima koja predstavljaju logistiku neposrednih 
izvrsilaca, kao Sto je to ucinjeno u slu¢aju Moméila Krajisnika kome je stavljeno 
na teret davanje doprinosa sprovodenju zajednickog zlocina¢kog poduhvata a 
neposredni izvrSioci su iz razli¢itih grupa na razlicitim lokalitetima [52, §883]. 
S druge strane, Pretresno vece u predmetu Brdanin nije prihvatilo takvo spajanje 
neposrednih izvrSilaca sa optuzenim, smatrajuci da su oni mogli nezavisno jedni 
od drugih da formiraju grupe radi izvrSenja istih zlo¢ina, a da medu njima nije 
morala postojati saglasnost o zajedni¢kom Cinjenju zlocina [20, str. 121]. 

U pogledu mens rea mora postojati namera bez obzira na kona¢ni ishod, 
zahteva se umiSljaj da se izvrs8i odredeno kriviéno delo, a taj umiSljaj dele 
SV1 saizvrsioci [47, §984]. Postojanje namere se utvrduje dokazivanjem da je 
optuzeni imao neophodna saznanja o kriminalnom karakteru poduhvata ali da je 
uprkos tome nastavio da uéestvuje u istom [10, §88]. 


5.2.2. Sistemski oblik (JCE ID 


Drugu kategoriju, odnosno oblik zajedni¢kog zlocina¢kog poduhvata karak- 
teriSe postojanje sistema u realizaciji zlocina¢kog plana. Optuzeni je znao da je 
deo organizovanog sistema zlostavljanja, odnosno zajednickog plana ¢iji cilj 
je vrSenje krivi¢nih dela, odnosno zlocina. Najtipi¢niji primer za ovaj oblik 
zajednitkog zlocina¢kog poduhvata su koncentracioni logori za koje kod uces- 
nika poduhvata postoji znanje o sistemu zlostavljanja koje se sprovodi 1 da je 
zajedni¢éka namera vrsenje zlo¢ina nad zatvorenicima [10, §182]. Ukoliko se 
postojanje namere da se ucestvuje u zajedni¢kom zlocinaékom poduhvatu ne 
dokaze direktnim putem, ono se izvodi iz polozaja i zadataka koje je uéesnik 
poduhvata imao u tom sistemu. MKTJ u tom smislu kao dokaz smatra i polozaj 
vlasti, iako on sam po sebi ne predstavlja pravni uslov kriviéne odgovornosti, 
s obzirom na to da visok polozaj i ¢in optuzenog mogu biti vazan dokaz 
postojanja njegove svesti o sistemu kojem je pripadao, samim tim i o zlo¢inima 
koji su u njemu sprovedeni, a koje, ukoliko u njima nije neposredno ucestvovao, 
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u krajnjem sluéaju nije sprecio ve¢ je svojim uéescem doprineo postojanju 
uslova da se oni vrse [10, §101; 12, §203]. Medutim, ¢ak se i administrativni 
poslovi u logoru smatraju uéeSéem u zajedni¢ékom poduhvatu, a takav stav se 
zasniva na postojanju svesti kod zaposlenih o zlo¢inima koji se Cine u logoru 
[50, §278]. Ovakvo izvlacenje odgovornosti iz radnog statusa unutar takvog 
sistema nije nista drugo nego pozivanje na objektivnu odgovornost. Krivi¢na 
odgovornost samo po osnovu pripadnosti nekoj organizaciji bi bila odgovornost 
za kriviéno delo koje nije predvideno Statutom MKTJ, a samim tim se naruSava 
naéelo nullum crimen sine lege. Pretresno ve¢ce u predmetu Kvoéka se pozvalo 
na presude vojnih sudova u predmetima ,,Ajnzacgrupen“ (Einsatzgruppen) i 
»,Dahau“ (Dachau), medutim, Pretresno vece u predmetu Krnojelac je ukazalo da 
su organizacije koje se spominju u tim presudama bile proglaSene za zlocinacke 
te su se 1z toga optuzeni mogli teretiti za uéeSGe u zajednickom zlo¢inackom 
poduhvatu, tako da se ne mogu uzeti kao osnova za presude MKTJ po istom 
osnovu, vec se mora dokazivati namera optuZenika [17, str. 142-144]. 

U pogledu mens rea zahteva se svest (personal knowledge) o sistemu zlos- 
tavljanja, kao i namera da se taj sistem zlostavljanja i realizuje. Svest se doka- 
zuje direktno iz svedocenja ili iz ,razumnog zakljucka po osnovu polozaja 
optuzenika“ [12, §228; 9, §96; 10, §198]. Nije neophodna saglasnost za svaki 
oblik zlostavljanja u okviru datog sistema, vec spoznaja sistema u globalu i pris- 
tajanje na njega, a to pristajanje se ima smatrati kao dokaz za postojanje namere 
da se doprinese zlo¢inackom planu [9, §97; 10, §118]. 


5.2.3. Prosireni oblik (JCE IID 


Treca kategorija, tzv. ,,proSireni oblik“, jeste upravo olicenje doktrine 
Pinkerton. Naime, ovaj vid zajedni¢kog zlocinaékog poduhvata je ,,proSiren“ 
za kriviéno delo koje nije bilo ukljuéeno u zajedniéki plan, ali se dogodilo, a 
prema prirodi zajedni¢kog zlocinatkog plana moglo se predvideti, te se na taj 
nacin kriviéna odgovornost 1 za to ,neplanirano“ krivi¢no delo pripisuje svim 
uéesnicima zajedni¢kog zlocinackog poduhvata [12, §204]. Primer: prilikom 
etni¢kog ¢i8cenja uklanjanjem pripadnika odredene etnicke grupe sa neke 
teritorije dode do ubistva jednog ili viSe pripadnika te etni¢ke grupe — takva 
posledica je bila predvidljiva iz same prirode zlocina etnitékog ¢iSéenja, a 
optuzeni koji nisu sami izvr8ili kriviéna dela izvan plana, odnosili su se prema 
tom riziku nepromi8ljeno ili ravnoduSno ne preduzevsi sve potrebne mere da do 
njega ne dode, pa im se po osnovu toga moze pripisati krivi¢éna odgovornost za 
uéesée u zajednickom zlocinackom poduhvatu [12, §204]. 

Potrebna mens rea se deli na dva dela [12, §206, 220]: 

—u odnosu na zajedni¢ki plan zahteva se namera (intention) za uéeSée u zajed- 
ni¢kom zlocina¢ékom poduhvatu i davanje doprinosa njegovom ostvarenju, 
—u odnosu na kriviéno delo koje se dogodilo izvan zajedni¢kog plana potreban 
je eventualni umi8ljaj (dolus eventualis), pri €emu se mora dokazati za svakog 
élana zajedni¢kog zlo¢inaékog poduhvata da je mogao predvideti dodatnu 
posledicu, odnosno da je imao dovoljno saznanja po osnovu kojih bi takvo 
kriviéno delo predstavljalo prirodnu i predvidljivu posledicu, te da je imao 
svest da je takva posledica moguéa, ali nije neophodna i svest o velikoj 

verovatno¢i (substantially likely) [20, str. 124]. 
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6. 


Pravna osnovanost zajednickog 
zlocinackog poduhvata 


So na jasno uoéljivu i u praksi potvrdenu vezu izmedu instituta 
zajednickog zlocina¢kog poduhvata i anglosaksonskog oblika odgovornosti 
za drugog, vicarious liability, priéa 0 njegovom istorijskom razvoju bi mogla 
poéeti od sudske prakse zabeleZene u zemljama u kojima je dominantan anglo- 
saksonski pravni koncept. Na sudsku praksu kao izvor pozvao se i za¢etnik ovog 
koncepta krivi¢éne odgovornosti — Zalbeno ve¢e MKTJ u predmetu ,,Tuzilac 
protiv DuSka Tadica“, formulisuci ujedno takvo videnje krivi¢ne odgovornosti 
kao doktrinu [12, §224], ne ogranicavajuci se pritom na praksu kriviénih zako- 
nodavstava samo anglosaksonskih zemalja. Ovo pitanje nije konkretno reSavano 
putem medunarodnih ugovora, mada ¢cemo kasnije videti da se predmetno 
Zalbeno vece pozvalo i na njih kao izvor. U pogledu pravne teorije, koja bi 
takode trebalo da bude u osnovi jedne doktrine, predmetno Zalbeno vece se 
nie izjasnilo, jednostavno zato Sto je u krivi¢nopravnoj teoriji teSko pronaci 
izvor koji bi odgovarao konceptu zajedni¢kog zloc¢ina¢kog poduhvata, onakvog 
kakvim ga je ono i zasnovalo. Krivicnopravna teorija je razradila pitanje udru- 
Zivanja radi vrSenja kriviénih dela, a u zemljama sa anglosaksonskim prav- 
nim konceptom posebna pazZnja je posvecena zaveri (conspiracy). Pitanje zlo- 
éinatkog udruzivanja je za pravnu teoriju i dalje aktuelno, posebno imajuci u 
vidu sve veci zna¢éaj aktivnosti na suzbijanju organizovanog kriminala. Medu- 
tim, u pogledu zajedni¢kog zlocinatkog poduhvata, u pravnoj teoriji je teSko 
pronaci stav na koji bi se mogao osloniti ovakav koncept kriviéne odgovornosti 
zaéet pred MKTJ. Praktiéno, od te presude Zalbenog veca MKTJ pocinje i 
teorija zajedni¢kog zlocinacékog poduhvata.'’ Naravno, i pre 1999. godine, od 
kada datira presuda ovog Zalbenog veéa, u pravnoj teoriji su postojali brojni 
radovi na temu odgovornosti za drugoga (vicarious liability), kao i oni koji- 
ma su analizirane sudske presude na koje se pozvalo to Zalbeno vece. Ali, 
imajuci u vidu posebnost zajednickog zlo¢inatkog poduhvata u praksi MKTJ, 
pozivanje na te strucne radove bi bilo u najmanju ruku sporno jer su to pretezno 
razmatranja teorija 0 zaveri (conspiracy) i namesni¢koj odgovornosti (vicarious 
liability) u kriviénom pravu,'* a MKTJ je pokazao tendenciju distanciranja od 
njih i predstavljanja teorije o zajedni¢kom zlo¢ina¢ékom poduhvatu kao razli€ite, 
kako u pogledu objektivnih, tako i subjektivnih elemenata. 
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6.1. Sudska praksa pre osnivanja MKTJ 


Pored glavnog sudskog procesa koji je voden pred Medunarodnim vojnim su- 
dom u Nimbergu (Niirnberg), gde se sudilo najvisim politi¢kim i vojnim éelni- 
cima nacisti¢ke Nemacke, pred sudovima okupacionih snaga u Nema¢koj vodeno 
je jo8 dvanaest sudskih procesa protiv drugih lica i grupa koji su po¢inili zlocine 
u sluzbi nacistitke vlasti. Nadleznost sudova okupacionih snaga je ustanovljena 
Zakonom br. 10 Kontrolnog ve¢éa za Nemaéku, donetog 10. decembra 1945, a 
ovaj pravni akt, kao i Statut Medunarodnog vojnog suda, pravno je zasnovan na 
Londonskom sporazumu. Trazeci uporiSte u medunarodnom obi¢ajnom pravu 
za udeSce u ostvarenju ,,zajednickog zlocinatkog plana“ kao posebnog oblika 
individualne krivi¢ne odgovornosti, Zalbeno vece u predmetu Tadic¢ se pozvalo na 
nekoliko takvih sudskih postupaka. Oni su u presudi Zalbenog veéa klasifikovani 
po oblicima ispoljavanja zajednickog zlo¢inaékog poduhvata, a mi Gemo ih ovde, 
imajuci u vidu da se razmatraju kao potvrde postojanja ovog instituta u obi¢ajnom 
pravu, izloziti prema poreklu sudova pred kojima su se odviali. 


6.1.1. Britanski vojni sudovi 


U predmetu Almelo (Georg Otto Sandrock et al.) [12, §197], procesuiranom 
od 24. do 26. novembra 1945. u holandskom gradu Almelo (Almelo), britanski 
vojni sud je proglasio krivim éetvoricu nema¢kih podoficira koji su izvrSili 
streljanje jednog zarobljenog britanskog vazduhoplovca i jednog stanovnika 
mesta Almelo koji je skrivao Britanca u svojoj ku¢i. Optuzeni su prilikom izvr- 
Senja ovog zlocina imali razlicite uloge u njemu — jedan je organizovao Citav 
proces, drugi je bio egzekutor, a tre¢ci 1 Getvrti su, naizmeniéno svaki u po jednoj 
egzekuciji, Cuvali strazu kako bi sprecili bilo Ciji pristup mestu gde je vrSeno 
streljanje (na ivici Sume pored grada Almelo). Znaéajno je miSljenje pravnog 
savetnika tog vojnog suda, koji je ukazao na nespornu Cinjenicu da su svi oni 
znali gde i zbog éega idu, te ,,ako su ljudi prisutni, zajedno i u isto vreme, i 
uéestvuju u zajedni¢ékom poduhvatu koji je protivzakonit, a svako od njih na 
svoj nacin pomaze zajedni¢ki cilj svih, sa pravnog glediSta oni su svi jednako 
krivi* [12, §197]. 

Zalbeno veée iz predmeta Tadi¢ je videlo moguénost izvlaéenja odgovornosti 
za zajednicku nameru po osnovu koncepta uzrocénosti u predmetu Jepsen i 
drugi (Gustav Alfred Jepsen and others), procesuiranom od 13. do 23. avgusta 
1946. u mestu Luneberg (Luneberg) u Nema¢ékoj. OptuZeni nema¢ki vojnici, 
medu kojima je prvoimenovani Jepsen, likvidirali su oko osamdeset interniraca 
jednog koncentracionog logora u vreme tranzita u drugi koncentracioni logor, 
nekoliko nedelja pre kapitulacije Nemacke, a u presudi je konstatovano da 
samim tim Sto se Jepsen pridruzio dobrovoljnoj egzekuciji tih ljudi, po¢inivsi 
i sam najmanje jedno ubistvo, on je drugima koji su takode ucestvovali u tom 
zlocéinu, pomogao 1 dao doprinos njegovom izvrSenju tako Sto je svojim ¢inom 
podsticao i druge na zlo¢in, pa se sve zrtve tog zlocina mogu, kako njemu, tako 
i drugima staviti na duSu [12, §198]. 

Pred Vojnim sudom u Hamburgu (4-24. avgust 1948), u predmetu Poncano 
(Ponzano — Trial of Feuerstein and others), sudilo se vecem broju optuzenih za 
ubistvo €etvorice Britanaca, ratnih zarobljenika, protivno pravilima ratovanja, 
a pravni savetnik je izneo stav da je za postojanje krivice optuzenih dovoljno 
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dokazati da su imali makar indirektno uée8ée u zlocinu, da je njihova uloga bila 
takva da je na bilo koji nacin doprinela ostvarenju zlocinackog cilja. Dakle, oni 
moraju biti deo tog lanca uzroénosti, pri emu nije neophodno da je njihovo 
uéeSce sine qua non, ali je bitno da se radi o nelegalnom aktu a uz to je moralo 
postojati i znanje o ,.nameravanoj svrsi zlocina¢kog poduhvata“ [12, §199]. 

U predmetu poznatom pod imenom Belsen (Belsen — Trial of Josef Kramer 
and 44 others), britanski vojni sud je takode u nema¢ékom mestu Luneberg, od 
17. septembra do 17. novembra 1945. godine, vodio postupak protiv komandanta 
nemactkog koncentracionog logora Bergen-Belsen (Bergen-Belsen), Kramer 
Jozefa (Kramer Josef), i 44 drugih optuzenih (ukupno 11 rukovodilaca i 34 
ostala élana osoblja logora). Formiran krajem 1939. i poéetkom 1940. u blizini 
nemackih mesta Bergen i Belsen, ovaj logor za ratne zarobljenike je 1943. 
pretvoren u koncentracioni logor. Do tada, u njega su dovodeni prvenstveno 
belgijski i francuski, a po otvaranju tzv. ,,Isto¢nog fronta“ sovjetski ratni zarob- 
ljenici. Pretvaranjem u koncentracioni logor u njega su zatvarani Jevreji, Romi, 
Jehovini svedoci, politi¢éki protivnici nacisti¢ékog rezima, kriminalci, ,,asocijalne“ 
liénosti i homoseksualci. Jevreji su pretezno dovodeni iz Holandije i sluzili su 
za razmenu za nematke ratne zarobljenike pod kontrolom saveznickih snaga, 
te su iz tog razloga imali i malo povoljnije uslove nego u drugim logorima. I 
pored toga, oko 20.000 sovjetskih vojnika, ratnih zarobljenika, u tom periodu je 
umrlo od gladi i smrzavanja. Pretvaranjem logora u koncentracioni, upravljanje 
njime su preuzele SS jedinice, a od decembra 1944, dolaskom Kramer Jozefa iz 
Au$gvica (Auschwitz) na mesto komandanta ovog logora, uslovi boravka u njemu 
su drastiéno pogorsani. Procenjuje se da je pod upravom SS komande smrtno 
stradalo oko 100.000 zatvorenika, od ¢ega su polovinu ¢inili ratni zarobljenici 
iz redova sovjetskih snaga. Zbog nadiranja sovjetskih snaga, Nemci su ubrzano 
prebacivali zatvorenike iz drugih logora u Bergen-Belsen, pa je broj zatvorenih 
sa 7.300 krajem jula 1944. narastao na preko 60.000 do aprila 1945. godine. 
Usled izuzetno nehumanih uslova u logoru, pretrpanosti i nedostatka hrane i 
vode, dizenterija, tifus i tuberkuloza su se Sirili velikom brzinom, istom onom 
kojom su zatvorenici i umirali. Prilikom oslobadanja ovog koncentracionog 
logora, 15. aprila 1945, britanske snage su zatekle stravitno netoveéno stanje, 
hiljade i hiljade leSeva i poluzivih ljudi. Strazari su napustili logor i ostavili 
zatvorene ljude u barakama, bez vode, Sto je prouzrokovalo nove Zrtve, a vise 
od 13.000 zatvorenika je umrlo nakon oslobadanja logora. Da bi spre¢ili Sirenje 
zaraznih bolesti britanske snage su zapalile logor sa svim zate¢éenim leSevima. 

TuZioci su, uz podrsku pravnog savetnika vojnog suda, zauzeli stav da su 
potrebna tri uslova ¢ijim ispunjenjem bi se u svakom sluéaju ustanovila krivica 
[12, §202]: 

(1) postojanje organizovanog sistema zlostavljanja zatvorenika i izvrSenja raz- 
nih zloéina za koje se tereti; 
(II) svest optuzenog o prirodi tog sistema; i 
(II) cinjenica da je optuzeni na neki na¢in aktivno ucestvovao u sprovodenju 
tog sistema — ohrabrivao, pomagao i podrzavao, ili u svakom sluéaju uées- 
tvovao u ostvarenju zajednickog zlo¢ina¢kog plana. 


Sud je po tom osnovu proglasio krivim za sistematsko zlostavljanje i ubijanje 
zatvorenika ovog logora ukupno 30 optuzenih, osudivSi na smrtnu kaznu 11, na 
zatvorske kazne 19, a ostali su oslobodeni optuzbi. 
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Zalbeno veée u premetu Tadié poseban znaéaj pridaje predmetu poznatom pod 
imenom Esenski lin€é (Essen West — Trial of Erich Heyer and six others). Sudilo 
se takode pred britanskim vojnim sudom, koji je naglasio da se u ovom sluéaju 
ne sudi po britanskom pravu [12, §207]. Predmet ovog sluéaja je lin¢ovanje tri 
britanska vojnika u svojstvu ratnih zarobljenika, koje se dogodilo u nema¢ékom 
gradu Esenu, 13. decembra 1944. Naime, tog dana nemacki kapetan Hejer 
(Heyer) uz pratnju jednog vojnika uputio je tri britanska ratna zarobljenika u 
jedinicu Luftvafe (Luftwaffe) radi ispitivanja, a prilikom njihovog ispra¢aja, 
sa stepeniSta na izlazu iz zgrade je rekao svom pot¢injenom da ne spre¢ava 
eventualno zlostavljanje zarobljenih Britanaca od strane nemackih civila, uko- 
liko bi se ono dogodilo, jer ¢e Britanci svejedno biti streljani. Iako nije bila 
direktno upucéena masi civila ispred kasarne, ova instrukcija je izrecena dovoljno 
glasno i dovoljno ciljano da nema sumnje da je to bio podsticaj najagresivnijim 
gradanima da zaista i preduzmu takvu akciju. Oni su to neometano i uéinili u 
jednoj od glavnih ulica Esena, napavsi palicama i kamenjem Britance, a pri- 
druzio im se i neidentifikovani nemacki desetar koji je iz pistolja pucao prema 
zarobljenicima i tom prilikom ranio u glavu jednog od njih. Razularena masa je 
Britance pobacala preko mosta pri Gemu je jedan od njih odmah poginuo a druga 
dvojica su pretuéena na smrt i ustreljena [12, §207]. Odbrana je insistirala na 
dokazivanju postojanja namere kod optuzenih, ali je tuzilac tvrdio da je takvo 
dokazivanje potpuno nepotrebno jer bi se njime po britanskom pravu dokazalo 
ubistvo, a ovde se radi o klasi¢énom linéu, aktu nasilja sa smrtnom posledicom 
koja moZe nastati 1 iz nehata, dakle bez namere. Po recima tuZioca, postupanje 
optuzenog nematkog kapetana u konkretnom sluéaju je nedvosmisleno prouz- 
rokovalo ubistvo trojice zarobljenika i on podjednako snosi i moralnu i kriviénu 
odgovornost za njihovu smrt, potpuno jednako kao i svaki civil iz mase koji je 
makar jednom udario zarobljenike. Tuzilac je smatrao da nemacki vojnik koji je 
pratio zarobljenike ne snosi odgovornost zbog ne¢injenja, ali sud nije bio takvog 
misljenja i osudio ga na kaznu zatvora od pet godina. Kapetan Hejer je osuden 
na smrt veSanjem, kao i civil Johan BraSos (Johann Braschoss) koji je siSao 
s mosta i jednog od dvojice Zivih zarobljenika bacio u reku, dok je civil Karl 
Kaufer (Karl Kaufer) osuden na doZivotni zatvor, a Hugo Bodenberg (Hugo 
Boddenberg) na kaznu zatvora od deset godina. Sud nije utvrdio ko je izvrSio 
ubistvo, ali je smatrao da su oglaSeni svojim ucéeScem doprineli li8avanju Zivota, 
a po osnovu svojih radnji su mogli predvideti da ¢e neko ubiti zarobljenike. 


6.1.2. Vojna komisija SAD 


U predmetu Ajnzacgrupen (Einsatzgruppen— United States v. Otto Ohlendorf 
et al.) u Nirnbergu se pred ameri¢ékim vojnim sudom sudilo pripadnicima te 
paravojne formacije, koja je osnovana u okviru nemactkih SS jedinica sa 
zadatkom likvidiranja Jevreja, Roma 1 politi¢kih protivnika nematkog Rajha 
(Reich), kako tokom II svetskog rata, tako i u dogadajima koji su mu prethodili. 
Ovu zlocinaéku organizaciju ¢inile su éetiri grupe: A — delovala na podrucju 
Estonije, centralne Letonije i Litvanije; B — delovala na podru¢ju Moskve; C iD 
— delovale na podru¢ju Ukrajine i Kavkaza. Sve navedene grupe su odgovorne 
za ubistvo vise od milion ljudi, tako da je ovaj predmet zauzeo posebno mes- 
to u istoriji krivi¢énih postupaka medunarodnog karaktera, a svakako pred- 
stavlja najveci kriviéni postupak voden izvan onog glavnog, sudenog takode u 
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Nirnbergu. On se od tog procesa razlikuje po tome Sto se nije sudilo najviSim 
vojnim i politi¢kim liderima za planiranje i organizaciju zlo¢ina, vec nepos- 
rednim realizatorima, bilo da se radilo 0 neposrednom izvrSenju ubistava ili o 
nekom drugom obliku aktivnog uéeSéa u njima. Sudenje se izvodilo po osnovu 
Zakona br. 10 Kontrolnog veéa, ali je vojni sud zauzeo stanoviSte da ni ovaj 
zakon, niti bilo koji poznati sistem krivi¢nog prava, ograniéava krivicu za ubis- 
tvo samo na ono lice koje je neposredno povuklo obaraé, veé su podjednako 
odgovorni i sauéesnici — ,,oni koji s pristankom uéestvuju u izvrSenju zlocina ili 
su povezani s planovima i poduhvatima povezanim sa izvrSenjem, ili oni koji 
narede ili podrze zlo¢in, i oni koji pripadaju organizaciji ili grupi ukljucenoj u 
izvrsenje zloéina“ [17, str. 72]. 

Kao jo8 jedan primer zajedni¢ke zlocinatke namere, navodi se slu¢aj prvog 
koncentracionog logora nacisti¢ke Nemactke — Dahau (Dachau — Trial of 
Martin Gottfried Weiss and thirty-nine of others), gde je tokom dvanaest godina 
(1933-1945) proSlo skoro 200.000 ljudi [68]. Ne zna se taéan broj stradalih u 
ovom logoru, po nemackim podacima radi se 0 41.500 zrtava [34], a na sudenju 
pred ameri¢ékim vojnim sudom govorilo se o 160.000 ubijenih. Prvih godina 
postojanja u logor su zatvarani politi¢ki protivnici nacisti¢kog rezima, Jehovini 
svedoci, Romi i asocijalne li¢nosti (povratnici u izvrSenju krivi¢nih dela), ¢ijim 
radom je 1938. izvrsena izgradnja logora koji je kao takav posluzio kao model za 
sve druge, kasnije formirane, koncentracione logore u koje su mahom zatvarani 
Jevreji, pripadnici slovenskih naroda 1 zarobljeni pripadnici savezni¢kih snaga. 
U njemu su vrSeni medicinski eksperimenti, radna eksploatacija, izgladnjivanje i 
egzekucije. U ovaj logor su dolazili pripadnici SS jedinica kako bi se obuéavali 
za vrsenje tih zlogina u drugim logorima. Kao i u slucaju logora Bergen-Belsen, 
Nemci su u Dahau pred kraj rata dovla¢ili internirce iz drugih koncentracionih 
logora, a prilikom oslobadanja ovog koncentracionog logora (29. aprila 1945), 
Amerikanci su pronasli 30 Zelezni¢ékih vagona punih tela interniraca iz drugih 
logora. Neposredno pred oslobadanje, Nemci su na ,,marS smrti“ poveli 7.000 
zatvorenika ka mestu Tegernse (Tegernsee) u juznom delu Nemacke. Vecinu 
zatvorenika su Cinili Jevreji, a tokom tog puta su nemilosrdno ubijani, neki su 
umrli od gladi i iznemoglosti, da bi manji bro] prezivelih bio osloboden od strane 
ameri¢kih snaga poéetkom maja 1945. godine. Na sudenju koje je odrzano od 15. 
novembra do 13. decembra 1945, zbog uéeS¢éa u sprovodenju zajednicke namere 
cinjenja zlocina proglaSeno je krivim i osudeno 40 optuzenika, od kojih je 9 
éinilo komandni kadar logora, a ostali rukovodioce logorskih blokova, straZare, 
medicinsko 1 drugo pomoéno osoblje. Njihova odgovornost se ogledala, kako u 
neposrednom izvrSenju zlocina, tako i u pomaganju i podrzavanju zlocinackog 
sistema kakav je uspostavljen u logoru. Kao 1 u predmetu ,,Belsen“, zastupnici 
optuzbe su morali dokazati da je u logoru postojao sistem zlostavljanja s ciljem 
cinjenja zlocina 1z optuznice, da su optuzeni bili svesni tog sistema, 1 da je svaki 
od njih svojim delovanjem dao doprinos izvrSenju zlocina. Iako je odbrana stavila 
primedbu da nije jasno da li se radi o optuzbi za zaveru (conspiracy), sud nije 
dao jasan odgovor, uvaZzivsi sve navode optuzbe i osudivsi svih 40 optuzenih, od 
kojih 33 na smrtnu kaznu [17, str. 71]. 

Zalbeno vecée u predmetu Tadié je ovaj sudski postupak povezalo sa pred- 
metom ,,Belsen“, konstatujuci da su optuZeni osudeni jer su ,,delovali prema 
zajedni¢kom planu da ubijaju i zlostavljaju zatvorenike i stoga Cine ratne 
zloéine“ [12, §202]. 
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Predmet Ostrvo Borkum (The Borkum Island Case — United States v Kurt 
Goebell et al.) — na nemackom ostrvu Borkum su se odvijali sli¢ni dogadaji 
kao i u predmetu Esenski liné. Naime, na ovo ostrvo je 7. avgusta 1944. sa se- 
dam ¢lanova posade prinudno sletela saveznicka letelica, takozvana leteéa tvr- 
dava. Clanovi posade su zarobljeni od pripadnika nemaékih oruzZanih snaga 
nakon ¢ega je izvrSeno njihovo sprovodenje ulicama Borkuma. Tom prilikom 
su najpre bili premlaceni lopatama od strane pripadnika Radne sluzbe Rajha, 
po naredenju njihovog stareSine, da bi zatim premlacivanje bilo nastavljeno uz 
glasne podsticaje gradonaéelnika i od strane meStana, uz svesrdnu podrsku i 
neposredno uceS¢e vojnika iz pratnje zarobljenika, koji su ih na kraju i poubijali 
upotrebom vatrenog oruzja. U vezi sa navedenim dogadajem, Vojna komisija 
SAD je u funkciji vojnog suda, od 6. februara do 22. marta 1946. u nemackom 
gradu Ludvigzburg (Ludwigsburg), sprovela sudski postupak protiv gradonaéel- 
nika Borkuma, nekoliko vojnih stareSina, stareSine Radne sluzbe Rajha, neko- 
liko vojnika i policajaca, i jednog civila, pod optuzbom za ratne zlo¢ine, i to za 
,svesno, namerno i protivpravno ohrabrivanje, pomaganje, podrzavanje i ucest- 
vovanje u napadima*“ na zarobljene vazduhoplovce [12, §210]. U ovom predmetu 
nie bilo pravnog savetnika vojnog suda, tako da su prakti¢éno usvojeni stavovi 
tuZioca u izvornom obliku — iako se ne moZe tvrditi za razularenu masu da deluje 
sinhronizovano, postojala je zajedni¢ka namera, svaki uéesnik u dogadaju je bio 
samo jedan zupéanik bez koga se to¢ak dogadaja ne bi mogao okretati. Tuzilac 
je smatrao da je svaki ucesnik u zlostavljanju zarobljenika imao svoju ulogu u 
éitavom kompleksu dogadaja i da je tom svojom ulogom doprineo ubistvu istih. 
Po tuziocu, nema razlike izmedu onih koji su zarobljenike prepustili rulji, 1 onih 
drugih koji su podsticali ili izvr8ili nasilje, jer su svi oni svojim delima uzrokovali 
liSavanje slobode zarobljenika [12, §210]. Odbrana je isticala da se ne moze samo 
po osnovu ne¢ijeg prisustva tvrditi da je kod njega postojala i namera da se izvrsi 
protivpravno liSavanje Zivota, negirajuci i postojanje dogovora nemackih oficira 
za pocinjenje tog zlocina. Sud je uvazio stavove tuzioca, proglasio krivim 15 od 
16 optuzenih i osudio ih na smrtne kazne 1 viSegodiSnje kazne zatvora. 

Iako je u presudi sud imao razli¢it pristup uéeS¢u optuzenih u navedenim zlo- 
éinima, okrivivsi jedne samo za napad a druge za napad i lisavanje Zivota, Zalbeno 
vece u predmetu Tadi¢ je izrazilo misljenje da je ,,opravdano pretpostaviti da je 
sud potvrdio doktrinu zajedniékog plana“ [12, §212]. 


6.1.3. Sudovi kontinentalnog prava 


Nakon kapitulacije Italije i objavljivanja rata Nematkoj (13. oktobra 1943), 
pod komandom italijanskih faSistiékih vlasti, a de facto pod kontrolom Nematke, 
osnovana je tzv. Italijanska Socijalna Republika (Repubblica Sociale Italiana — 
RSJ). Od strane civila koji su podrzavali faSisti¢ki pokret u Italiji 1 vojnih lica 
pod komandom tog pokreta, od objave rata Nematkoj do okonéanja II svetskog 
rata, ucinjeni su ratni zlocini nad ratnim zarobljenicima, pripadnicima regularne 
italijanske vojske i partizanskog pokreta, zbog éega su po okonéanju rata vodeni 
sudski postupci pred italijanskim sudovima. Zalbeno veée u predmetu Tadié 
se pozvalo na nekoliko sudskih postupaka koji su se odvijali pred italijanskim 
sudovima, a glavni oslonac je naSlo u predmetu poznatom pod imenom Dotavio 
(D’Ottavio) i drugi. U ovom predmetu, pred porotnim sudom u gradu Teramo 
(Teramo), sudeno je optuzenima koji su se protivpravno organizovali kao 
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grupa naoruzanih civila radi hvatanja dvojice ratnih zarobljenika, begunaca iz 
koncentracionog logora, a tako organizovana potera je za ishod imala hvatanje 
odbeglih ratnih zarobljenika pri emu je jedan od njih tom prilikom ranjen sa 
konaénom smrtnom posledicom. Sud je utvrdio da civil koji je pucao iz vatrenog 
oruzja (D’ Ottavio) i ranio jednog od ratnih zarobljenika to nije ucinio s namerom 
da ga ubije, vec da je odgovoran za ubistvo iz nehata, ali da su za isti zlocin, 
kao i za protivpravno ograniéenje slobode, odgovorni svi pripadnici naoruzane 
grupe koji su ucestvovali u toj poteri [12, §215]. Razmatrajuci zalbu odbrane u 
kojoj se ukazivalo na objektivnu odgovornost kao osnov prvostepene presude, 
Kasacioni sud je zauzeo stav da se tu ne radi 0 konceptu objektivne odgovornosti, 
ve¢é o primeni poznatog kanona causa causae est cause causati, prema kojem 
su svi uéesnici odgovorni za zlocin nezavisno od toga da li ga direktno ili 
indirektno uzrokuju, pri emu je nuzno da postoje i materijalna 1 psiholoSka 
uzrocéna veza izmedu postupaka optuzenih i rezultata koje su svi pripadnici grupe 
Zeleli ostvariti. Sud je postojanje materijalne uzroénosti utvrdio u zajedni¢kom 
delovanju svih pripadnika grupe tako Sto su naoruZzani progonili odbegle ratne 
zarobljenike s namerom da im protivpravno ograniée slobodu kretanja, Sto je 
bilo indirektan uzrok ranjavanja 1 smrti jednog od ratnih zarobljenika. Postojanje 
psiholoske uzroénosti ogleda se u okolnosti da su svi pripadnici ove grupe imali 
nameru da izvrSe protivpravno ogranicenje slobode, posedovali su znanje o tome, 
a iz okolnosti da su bili naoruzani mogli su predvideti da bi neko od naoruZanih 
pripadnika grupe mogao to oruzje i upotrebiti radi ostvarivanja zajednicke 
namere hvatanja ratnih zarobljenika [12, §215]. 

Medutim, u sliénom predmetu, Aratano (Aratano) i drugi, Kasacioni sud nije 
prihvatio ovakvo stanoviSte prvostepenog suda. Naime, pripadnik grupe milicije 
samozvane fa8isticke Italijanske Socijalne Republike, organizovane radi hapSenja 
nekih partizana, pucao je u vazduh radi njihovog zastraSivanja, usled ¢ega je 
doSlo do medusobne razmene vatre, prilikom koje je ubijen jedan od partizana. 
Porotni sud je, kao i onaj u predmetu ,,Dotavio i drugi“, proglasio sve pripadnike 
ove grupe odgovornim za to ubistvo. Kasacioni sud je to smatrao pogreSnim jer, 
kako je isam Porotni sud to utvrdio, ubistvo partizana nije bio nameravan dogadaj 
te se ne moze pripisati svim pripadnicima grupe. U obrazlozenju svoje odluke, 
Kasacioni sud je ukazao na neophodnost dokazivanja ,,hotimi¢ne aktivnosti 
vezane za liSavanje Zivota“ tokom operacije u kojoj uéestvuje vise lica, da bi se 
moglo govoriti o odgovornosti neke osobe [12, §216]. 

Kada je u pitanju italijanska sudska praksa, sli¢nih nedoslednosti u stavovima 
sudova je bilo u predmetima u kojima se postupalo po Zakonu o amnestiji (22. 
jun 1946), ali kojim su bila iskljuéena kriviéna dela ubistva. U nekim predmetima, 
kao Sto su Tosani (Zossani) i Ferida (Ferrida), Kasacioni sud je zauzeo stav da su 
ucinjena ubistva bila ,,izuzetan 1 nepredviden dogadaj‘, a u predmetu Bonati i drugi 
(Bonati et al.) ,,iako je to kriviéno delo bilo teze od onog koje su neki od uéesnika 
nameravali* ono je predstavljalo indirektnu posledicu njihovog uce8¢éa [12, §217]. 

Kako je samo Zalbeno vece u predmetu Tadi¢é zakljucilo, moze se pretpostaviti 
da se u praksi italijanskih sudova za utvrdivanje kriviéne odgovornosti pripadnika 
neke kriminalne grupe za krivi¢éno delo nekog drugog ¢lana te grupe, izvan 
zlocéinatkog plana, mora utvrditi da je ono bilo predvidivo, odnosno da nije bilo 
proizvod koincidencije vec¢ materijalnog 1 psiholoSkog uzro¢nog odnosa [12, §218]. 
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6.2. Medunarodni ugovori 


ako Zalbeno vece u predmetu Tadié iznosi mi8ljenje da, osim sudske prakse 
koja je prethodno razmatrana, postoje bar dva medunarodna ugovora na kojima 
se temelji koncept zajedni¢kog plana, ono ne ukazuje ni na jedan drugi osim na 
ta dva, oba usvojena nakon izricanja prvostepene presude Tadi¢ DuSku (7. maj 
1997), od kojih nijedan nije bio na snazi u vreme postupanja ovog Zalbenog 
veca — Medunarodna konvencija 0 suzbijanju teroristi¢kih napada eksplozivnim 
napravama (15. decembar 1997) i Statut Medunarodnog krivicnog suda (17. jul 
1998). Po mi8ljenju tog veéa, usvajanje ovih konvencija od strane velikog broja 
drzava predstavlja opinio iuris tih drzava. 

Za navedeno Zalbeno vece je kljuéni élan 2(3) Medunarodne konvencije o 
suzbijanju teroristi¢kih napada eksplozivnim napravama. Po ovom Clanu, izvr- 
Siocem jednog ili viSe kriviénih dela iz ove konvencije moZe se smatrati bilo 
koja osoba koja, osim neposrednim izvrSenjem ili sauéesnistvom, na neki drugi 
na¢in doprinese izvrSenju dela. Ta osoba mora biti Clan grupe koja deluje sa 
zajedni¢kom namerom, a njen doprinos mora biti ,.nameran i ucinjen, ili sa 
ciljem sprovodenja opSte zlocinacke aktivnosti ili namere grupe, ili uz znanje o 
nameri grupe da se izvrSi relevantno kriviéno delo“ [12, §221]. 

Uporiste zajednickog zlocina¢kog poduhvata u medunarodnom obicajnom 
pravu, Zalbeno vece u predmetu Tadié je videlo i u élanu 25. Statuta MKS, 
kojim se ureduje pitanje individualne kriviéne odgovornosti, a u stavu 3(d) 
ovog Clana se odreduje da je individualno odgovorno i ono lice koje ,,na bilo 
koji na¢in doprinese izvrSenju ili pokuSaju izvrSenja krivi¢énog dela od strane 
grupe lica koja deluje sa zajedni¢kom namerom“, pri ¢emu je nuZzno da taj 
doprinos bude nameran i dat sa znanjem o kriminalnim namerama grupe i s 
ciljem omogucavanja izvrSenja krivi¢nog dela iz nadleznosti MKS, ukljucujuci 
i njegovo izvrsenje [60]. 


6.3. Zajednicki zlocina¢ki poduhvat u uporednom pravu 


U drugostepenoj presudi u predmetu Tadié, Zalbeno veée je istaklo da je u 
nacionalnom pravu mnogih zemalja ukorenjena doktrina delovanja u skladu sa 
zajedni¢kom namerom, navodeci kao takve, kako one sa konceptom common 
law jurisdikcije (Engleska i Vels, Kanada, SAD, Australija i Zambija), tako i one 
sa gradanskim pravnim sistemima (Italija i Francuska) [12, §224]. Kao zemlje 
éiji pravni sistemi u kojima je svaki od ucesnika u kriminalnoj grupi odgovoran 
za delo koje sam ucini, navode se Nemacka i Holandija. 

Kao primer primene ove doktrine u Engleskoj i Velsu ukazuje se na nekoliko 
predmeta iz sudske prakse, uz rezime da svaki ucesnik zajedni¢kog poduhvata 
odgovara za dela ucinjena tokom njegovog sprovodenja, Sto ih cini odgovornim 
i za neobiéne posledice koje mogu proiza¢i iz takvog delovanja, s tim da je 
neophodno da se radi 0 kriviénim delima za koje je optuzeni mogao predvideti da 
mogu biti uzrokovana delovanjem glavnog izvrsioca u zajednic¢kom poduhvatu, 
a takode je neophodno da je takvu posledicu prihvatio nastavivSi da ucestvuje u 
njemu [12, §287]. 

Kad je Kanada u pitanju, ukazuje se na Sekciju 21(1) Kriviénog zakona 
gde je utvrdena odgovornost svakog ucesnika u ostvarivanju zajednickog 
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protivpravnog cilja za svako kriviéno delo koje proistekne iz takvog delovanja, 
a za koje je ta osoba znala ili trebalo da zna da Ge ono biti posledica sprovodenja 
zajedni¢kog cilja [12, §288]. Ostaje nejasno za8to Zalbeno vece kao potporu 
uzima odluku Vrhovnog suda Kanade u predmetu R. v. Logan iz 1990. godine, 
s obzirom na to da je Vrhovni sud konstatovao da bi bilo neustavno bilo 
kog uéesnika u zajedni¢kom kriminalnom aktu okriviti po osnovu standarda 
objektivne predvidljivosti ako se za neposrednog izvrSioca tog dela u pogledu 
mens rea primenjuje standard subjektivne predvidljivosti. 

Iz sudske prakse Sjedinjenih Ameri¢kih DrZava, izdvojeni su predmeti 
u kojima je primenjena doktrina Pinkerton, kao i zakonske odredbe novijeg 
datuma (iz 1997. 1 1998. godine) nekoliko saveznih drzava, medu kojima su 
Mejn (17 Maine Criminal Code §57), Minesota (Minnesota Statutes $609.05), 
Ajova (lowa Code §703.2), Kanzas (Kansas Statutes §21—3205), i Viskonsin 
(Wisconsin Statutes §939.05) [12, §289]. Medutim, doktrina Pinkerton se sve 
manje primenjuje u sudskoj praksi saveznih drzava Sjedinjenih Ameri¢kih 
Drzava, a veé smo ukazali i na Cinjenicu da se Sjedinjene Ameriéke Drzave sve 
vise udaljavaju od common law koncepta. 

U kriviénopravnoj praksi Australije utvrduje se kakvo je bilo stanje svesti 
optuzenog u vreme kada je ucinjeno neko neplanirano kriviéno delo u okviru 
realizacije zajedni¢ékog kriminalnog cilja. Obim uceSéa u takvom zajedni¢kom 
poduhvatu odreden je obimom onoga Sto su njegovi ucesnici predvideli kao 
posledicu svog delovanja, pri ¢emu se ne zahteva ni izricito, niti precutno 
pristajanje na izvrsenje takvog dela [12, §290]. Kriviéni zakon Australije 
(Criminal Code) kao uslov zajednitékog Cinjenja krivi¢nog dela (joint commission, 
Joint offence) zahteva postojanje sporazuma (agreement), koji moze biti sa¢injen 
i neverbalnim razumevanjem, ali neko drugo krivi¢no delo koje bi nastalo u 
toku ponaSanja u skladu sa sporazumom mora imati iste fizi¢ke elemente kao i 
zajedni¢ko kriviéno delo [3]. Dakle, ako bi dva ili viSe lica dogovorila oruzanu 
pljacku banke i tokom njenog izvrSenja jedan od ucesnika dogovora izvr8i i 
silovanje, po institutu zajednickog zloc¢ina¢kog poduhvata svi uéesnici pljacke 
bi bili odgovorni i za silovanje. Medutim, po australijskom Kriviénom zakonu 
se to ne bi dogodilo, jer se radi 0 razli¢itim fizi¢kim elementima kriviénog dela 
koje izlazi iz dogovora u odnosu na zajednicko kriviéno delo [31, str. 133]. 

U élanu 22. Krivi¢nog zakona Zambije odredeno je da je svaka osoba koja 
deluje u zajednitékoj nameri da u medusobnoj saradnji sa drugim osobama 
ostvari neki protivpravni cilj, odgovorna za krivi¢no delo koje se tom prilikom 
ucini, ako je ono takve prirode da je njegovo izvrsenje bila verovatna posledica 
sprovodenja te namere [12, §224]. U ovakvoj kvalifikaciji postoji sli¢nost sa 
tumaéenjem zajedni¢kog zloéina¢kog poduhvata od strane Zalbenog ve¢a u 
predmetu Tadic. Zambija sigurno nije najreprezentativniji primer common 
law na afri¢kom tlu, ali da se Zalbeno veée upustilo u razmatranje instituta 
,zajedni¢kog cilja“ (common purpose) u kriviénopravno] praksi Juzne Afrike, 
suo€ilo bi se sa problemom osporavanja njegove primene kao jos uvek prisutnog 
nasleda apartheida. Oponenti ovog instituta smatraju da se pripisivanjem postu- 
paka jedne osobe nekoj drugoj, bez utvrdivanja njene krivice, kr8i ustavom 
zajaméeno naéelo presumpcije nevinosti [17, str. 77, fn. 238]. 

Jo§ je problematicénije pozivanje na kriviénopravnu praksu Francuske. 
U élanu 121~7 Kriviénog zakona (Code Pénal), na koji se poziva Zalbeno 
vece, utvrdena je odgovornost za saucesni¢ke radnje pomaganje, podrzavanje 
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i podsticanje, pri Cemu se nicim ne implicira odgovornost saucesnika kao 
neposrednog izvrsioca, niti je to vidljivo iz predmeta pred Kasacionim sudom, a 
koje je Zalbeno veée navelo kao potporu svog stava.!° 

U italijanskom Codice penale odredeno je da Ge neko od uéesnika u izvrsenju 
kriviénog dela odgovarati i za izvrSeno kriviéno delo koje je razli¢ito od onog 
koje je on nameravao, ako je ono bilo rezultat njegovog dela ili propusta (¢1. 
116). Ovakva odredba italijanskog Kriviénog zakona je razlicita od konstrukcije 
instituta zajedni¢kog zloéina¢kog poduhvata u praksi MKTJ, pa Zalbeno vece 
upucuje na viSe presuda Kasacionog suda u kojima se on dotice ,,kriviéne 
odgovornosti u sluéajevima predvidljivosti“, pri éemu se predvidljivost tretira u 
razlicitim oblicima — kao apstraktna ili konkretna (specifiéna) [12, §224]. 

U Nematkoj, svaka osoba koja uéini krivi¢éno delo kao saizvrSilac, snosi 
kriviénu odgovornost kao i glavni izvrSilac, a ukoliko aktivnost nekog saiz- 
vrsioca izlazi iz okvira zajedni¢ékog plana, odgovornost za takvo kriviéno delo 
bice pripisana samo njemu, a na slican na¢in je ovo krivi¢nopravno pitanje 
uredeno i u Holandiji [12, §224, fn. 283 1 284]. 

Sedma glava Krivi¢nog zakonika Ruske federacije ureduje pitanje sauées- 
niStva u zloéinu, na nacin koji ne izaziva nejasnoce, a Elanom 36 ovog zakonika 
uredeno je da ostali saucesnici u zlocinu ne podlezu kriviénoj odgovornosti za 
kriviténo delo koje je ucinjeno izvan preliminarne zavere [65]. 

U praksi Suda BiH koristi se termin ,,udruzeni zlo¢ina¢ki poduhvat* (UZP), 
Sto je uz zajednicki zloéina¢ki poduhvat i odgovarajuci prevod izvornog 
izraza , joint criminal enterprise“. Sud BiH se u primeni doktrine UZP oslanja 
na praksu MKTYJ, Sto je i zakonom uredeno jer je clan 180 stav 1 Kriviénog 
zakona BiH izveden iz Clana 7 stav 1 12 Statuta MKTJ, pri Gemu je i tumacenje 
kriviéne odgovornosti za medunarodna kriviéna dela proSireno na natin na 
koji je to ucinio i MKTJ [16, str. 594]. U praksi je to najkonkretnije izrazeno u 
prvostepenoj presudi Suda BiH (potvrdena u Zalbenom postupku) u predmetu 
protiv optuzenih RaSevic¢ Mitra i Todovié Save. Optuzenima je stavljeno na teret 
da su, RaSevic u svojstvu komandira straze, a Todovic kao zamenika upravnika 
KP Doma ,,Foéa“ koji je imao obelezja logora, pravljenjem rasporeda strazara 
i nadzorom njihovog rada omogucili zlostavljanje zatvorenika i na taj nacin 
ucéestvovali u udruzenom zlo¢inaékom poduhvatu u kojem je uéinjeno kriviéno 
delo Zlocéin protiv éovetnosti iz él. 172 st. 1 KZ BiH [58]. Stav Prvostepenog 
veca je da su optuzeni u vreme izvrSenja krivi¢nog dela podlegali propisima 
medunarodnog obicéajnog prava, te da je u skladu sa tim i osuda optuzenih kao 
saizvrsilaca u sistemskom udruzenom zlo¢inatékom poduhvatu u skladu sa zako- 
nom, pri Gemu je to vece u potpunosti prihvatilo tumaéenje ,,udruzenog zlo¢ci- 
nackog poduhvata“ na na¢in na koji je to uéinio MKTJ u predmetu Tadic. 

Kriviéno zakonodavstvo Hrvatske ne poznaje ovakav oblik kriviéne odgo- 
vornosti. U élanu 187 Kaznenog zakona iz 1998. inkriminisano je organizovanje 
grupe ljudi koju Cine tri ili viSe osoba radi Cinjenja kriviénih dela protiv vred- 
nosti zaSti¢enih medunarodnim pravom, pri emu je kaznjiva i sama pripadnost 
takvoj grupi. Dopunama ovog Clana (187a i 187b) odgovornost je proSirena na 
poznate oblike sauéesniStva [23]. U hrvatskoj struénoj javnosti postoji saglas- 
nost 0 oOsporavanju instituta zajednitkog zloc¢inatkog poduhvata u obliku u 
kojem je afirmisan od strane MKTJ, i da on kao takav predstavlja novo kriviéno 
delo u reziji tog medunarodnog suda, do tada nepoznato u tradicionalnom 
medunarodnom krivi¢énom pravu, koje se kao takvo moZe osporavati po vise 
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osnova, a pre svega u pogledu zasnovanosti na medunarodnom obicajnom 
pravu i odstupanja od naéela krivice kao jednog od osnovnih naéela savremenog 
kriviénog prava [17, str. 180]. 

Najzad, kad je u pitanju Srbija, Kriviéni zakonik takode ne poznaje institut 
zajedni¢kog zlocinackog poduhvata, niti je on na takav nacin primenjen u 
sudskoj praksi. Medutim, uéeSée u zajedni¢kom izvrSenju kriviénog dela je 
inkriminisano kroz radnje saucesnistva, kao oblike individualne kriviéne odgo- 
vornosti, Sto znaci da moraju biti ispunjeni preduslovi subjektivne 1 objektivne 
prirode, kojima se dva ili viSe uéesnika povezuje u zajednicko izvrSenje krivi¢nog 
dela. Subjektivni uslov Cini svest svakog sauéesnika da sa drugim ucestvuje u 
izvrsenju kriviénog dela, a objektivni uslov predstavlja preduzimanje odredene 
radnje kojom se doprinosi izvrSenju kriviénog dela [29, str. 118-119]. Kada suu 
pitanju kriviéna dela protiv Coveénosti i drugih dobara zaSti¢enih medunarodnim 
pravom, Kriviéni zakonik je Clanom 375 posebno inkriminisao organizovanje i 
podsticanje na izvrSenje genocida i ratnih zlocina, gde je u stavu 3 kao kaznjiva 
odredena 1 sama pripadnost ovakvoj grupi, tako da ne postoji mogu¢nost izbe- 
gavanja krivi¢éne odgovornosti usled eventualnih dilema postupajuceg suda u 
pogledu diferencijacije oblika davanja doprinosa izvrSenju krivi¢énog dela. U 
predmetima koji su vodeni pred sudovima Srbije, a ti¢u se zlo¢ina ucinjenih 
u oruzanim sukobima na prostoru bivSe Jugoslavije, koji su kao takvi i 
predmeti iz nadleznosti MKTJ, a u kojima se pojavljuje veci broj ucesnika u 
zajedni¢kom izvrSenju kriviénih dela, shodno vremenu izvrSenja primenjivan je 
Kriviéni zakon SFRJ a presude su zasnovane na dokazanim oblicima kriviéne 
odgovornosti po osnovu sauéesni8tva, pre svih saizvrsilaStva.”° 


6.4. Zajedni¢ki zlocinacki poduhvat pod svetlom 
pravne kritike 


Uvodenjem koncepta zajedni¢ékog zlo¢inackog poduhvata u praksu MKTJ 
otvorena su mnoga pitanja, na koja ni do danas nisu dati precizni odgovori koji 
bi odagnali svaku sumnju u pogledu opravdanosti njegove primene. K]juéna 
pitanja se ticu zakonitosti ovog pravnog instituta, njegove pravne prirode i 
postovanja naéela krivice i uzroénosti [32]. 

Naéelo zakonitosti je jedno od osnovnih na¢éela krivi¢nog prava, moze se 
slobodno re¢i da je to temeljni princip kojim se spreéavaju samovolja 1 arbit- 
rarnost sistema koji ima moé prinude. Ovo naéelo je priznato u razli¢itim 
izvorima medunarodnog krivi¢nog prava, kao nacéelo krivi¢nog dela i kazne 
— nema krivicénog dela bez zakona (nullum crimen sine lege), nema kazne 
bez zakona (nulla poena sine lege), i nema ex post facto primene zakona 
[17, str. 66, fn. 207]. U izveStaju kojim je predlozen Statut MKTJ, govore¢ci 
o nadleznosti ratione materiae ovog Suda, Generalni sekretar UN je ukazao 
da korpus prava za ¢iju je primenu ovlaScen MKTJ ,,postoji u obliku prava 
konvencija i obiéajnog prava“, a takav pristup je neophodan da bi se sve drzave 
podjednako pridrzavale pravila medunarodnog humanitarnog prava koja su van 
svake sumnje postala deo obi¢éajnog prava. Primenom takvog korpusa prava 
MKTJ primenjuje naéelo zakonitosti (nullum crimen nulla poena sine lege) 
[59, §33]. Presudom Zalbenog veéa u predmetu Tadié, kao i presudama koje su 
kasnije usledile, konstruisan je zajedni¢ki zlocina¢ki poduhvat (joint criminal 
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enterprise) kao oblik izvrsenja kriviénog dela. Zalbeno vece u predmetu Tadié 
je ukazalo da je svesno Cinjenice da zajedniéki zlocinacki poduhvat ne postoji u 
Statutu kao kriviéno delo (€1. 2—5), te ga je proizvoljnim tumaéenjem Clana 7(1) 
definisalo kao oblik kriviéne odgovornosti, oslonivsi se pri takvom odredenju 
na naéelo zakonitosti u vidu navodne sudske prakse i medunarodnih ugovora 
kao upori8ta u medunarodnom pravu. Raspravljajuci o prigovoru Ojdani¢a na 
nenadleznost — zajedni¢ki zlo¢ina¢ki poduhvat, gde on inter alia ukazuje 1 na 
krSenje principa nullum crimen nulla poena sine lege, Zalbeno veée u predmetu 
Milutinovié 1 drugi je istaklo da MKTJ ima ratione personae uspostaviti novi 
oblik kriviéne odgovornosti prema Statutu, izmedu ostalog pod uslovom da je u 
relevantno vreme isti postojao u medunarodnom obiéajnom pravu i to na na¢in 
da je bio u dovoljnoj meri dostupan svakom ko je postupao [39]. Medutim, 
analizom sudskih presuda na koje se pozvalo Zalbeno vece u predmetu Tadic, 
a koje su kao takve kasnije prihvatila 1 na njih se pozvala 1 druga sudska veéa 
MKTYJ, pa i ovo koje je odlucivalo 0 prigovoru Ojdaniéa, stiée se utisak da su 
iz njih selektivno izdvajani oni segmenti koji bi ih, ako ne pravno, onda makar 
lingvisti¢ki asocijativno povezivali sa konstrukcijom zajedni¢kog zlocinackog 
poduhvata koja je stvorena pet decenija kasnije. Opravdano je zapitati se gde 
je tokom tih pedeset godina bila pravna teorija da prepozna takvu novinu u 
krivi¢énom pravu, i nije li to veoma ozbiljan indikator da takav novokomponovani 
oblik kriviéne odgovornosti zapravo ne postoji izvan medunarodnom obiéajnom 
pravu poznatih pravnih instituta, bilo da je re¢ 0 oblicima kriviéne odgovornosti, 
ili pak o nacinima povezivanja uéesnika u jednom kriminalnom dogadaju. Ve¢i 
broj drzava ne poznaje takav koncept u okviru svojih nacionalnih kriviénih 
zakonodavstava, a medu njima i drzave koje igraju veoma znaéajnu ulogu u 
medunarodnim odnosima, kao Sto su Nematéka, Francuska i Spanija, kao ni 
drzave samog regiona u kojem su se dogodili zlo¢cini 1 €1j1 drzavljani sede na 
optuzeni¢kim klupama MKTJ — Bosna i Hercegovina, Hrvatska i Srbija. Pritom, 
ne sme se zanemariti ni Cinjenica da Sjedinjene Ameri¢ke Drzave nisu pristupile 
Rimskom statutu, ¢ak su izrazile 1 svoju suprotstavljenost, pa je shodno tome 
iluzomo pozivati se na taj medunarodni ugovor kao dokaz obiéajnog prava, a 
suprotno zauzetom stavu sudskih ve¢a MKTJ, koncept zajednickog zlo¢inatkog 
poduhvata nije potvrden ni u drugim medunarodnim ugovorima. 

Nakon utvrdivanja odnosa sa nacéelom zakonitosti, stvaranju novog pravnog 
instituta bi morala da prethodi temeljna analiza njegove pravne prirode, a u 
konkretnom sluéaju takvom analizom bi se moralo odgovoriti na pitanje da li 
se ovde radi o novom kriviénom delu ili o novom elementu pojma kriviténog 
dela. Zalbeno veée u predmetu Tadié je, svesno problema zakonitosti sa kojim 
bi se suoéilo, kvalifikacijom zajednickog zlo¢ina¢kog poduhvata kao novog 
kriviénog dela, svrstalo ga je u oblik krivi¢ne odgovornosti, tumaée¢i élan 
7(1) Statuta na na¢cin da je razumno zakljuciti kako se Statut ne ograni¢ava 
samo na oblike kriviéne odgovornosti navedene u tom €lanu. Potrebu za pro- 
Sirenjem postojecih oblika kriviéne odgovornosti nalazi u ¢injenici da je pri- 
roda masovnih zlo¢ina takva da se uvek vrSi u zajednistvu, u kom su uloge 
podeljene ali, imajuci u vidu krajnju posledicu, po miSljenju Veca, krivica bi 
morala biti jednako rasporedena na neposredne izvrSioce i druge utesnike 
koji na razlicite na¢ine daju doprinos tom kriminalnom aktu. Vece smatra da 
vecina medunarodnih kriviénih dela ,,nisu posledica zlo¢ina¢ke sklonosti 
pojedinaca, nego predstavljaju manifestaciju kolektivnog kriminaliteta“ 
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[12, §191]. Moglo bi se reci da je ova tvrdnja izreéena veoma nespretno, jer 
kao takva podriva kriminolosko-psiholoSke postavke prirode kriminaliteta, a 
na najdirektniji moguci na¢in razvodnjava individualnu kriviénu odgovornost, 
afirmiSuci istovremeno kolektivnu odgovornost u medunarodnom kriviénom 
pravu. Problem moramo postaviti u okvire individualne kriviéne odgovornosti, 
a savremena pravna teorija je individualnu kriviénu odgovornost razgranicila 
na dva osnovna oblika — odgovornost neposrednih izvrSilaca kriviténog dela 
(izvrSilaStvo) 1 odgovornost drugih ucesnika koji na razli¢ite na¢ine doprinose 
njegovom izvr8enju (sauéesnistvo). Zalbeno veée stavlja znak jednakosti izme- 
du moralnih tezina izvrSilaStva i saucesni8tva pri izvrSenju kriviénih dela sa 
zajedni¢ékim kriminalnim planom [12, §191], Sto dovodi u pitanje kriterijume 
za izricanje sankcije poSto se ona prvenstveno utvrduje prema obliku i obimu 
uée8¢a u kriminalnom zloéinu. Cinjenica da je zloéin unapred planiran i uéinjen 
u zajedniStvu sa drugima mora se tretirati kao otezavajuca okolnost, a ne kao 
potreba da se izmisli novi oblik kriviéne odgovornosti. Koncept zajedni¢kog 
zlocina¢kog poduhvata, na na¢in na koji je primenjen u praksi MKTJ, mnogo 
je blizi tome da bude kvalifikovan kao posebno kriviéno delo, ili ¢ak kao 
modus operandi jednog istog dela. U izdvojenom miSljenju sudije Johana Per 
Lindholma (Johan-Per Lindholm) u presudi Pretresnog veca u predmetu Blagoje 
Simi¢ i drugi, kao i u presudi Pretresnog vec¢a u predmetu Stakic¢, izrazeno je 
misljenje da je tu zapravo re¢ o saizvrsilaStvu, odavno poznatom konceptu u 
savremenom krivi¢nom pravu i medunarodnom kriviénom pravu [47; 49, §438]. 
Pretresno vece u predmetu Staki¢ je istaklo i da se ne moze menjati mens rea 
uvodenjem novog oblika odgovornosti, kao i da se priblizavanjem zajedni¢kog 
zlocina¢kog poduhvata pojmu izvrSenja zapravo izbegava stvaranje utiska kako 
se na mala vrata uvodi novo kriviéno delo koje nije predvideno Statutom, a 
koje bi se moglo zvati ,,Clanstvo u zloginaékoj organizaciji. Zalbeno veée 
je stavilo van snage ovaj deo presude Pretresnog ve¢a u predmetu Staki¢, uz 
obrazlozenje da saizvrsilaStvo, na na¢in na koji ga je definisalo i primenilo 
Pretresno vece, nema potvrdu u medunarodnom obiéajnom pravu, za razliku od 
zajednickog zlocinatkog poduhvata koji je tamo ,,¢évrsto ukorenjen‘“! [8, §62-3] 
O toj ,,potvrdenosti“ u medunarodnom obi¢ajnom pravu smo se veé izjasnili, a 
na sve to mozemo samo jo§ dodati da su postojecim oblicima sauéesniStva na 
potpuno zadovoljavajuci na¢in obuhvaéeni svi moguCi nacini davanja doprinosa 
izvrsenju kriviénog dela, Sto izdvajanje zajedni¢kog zlo¢ina¢kog poduhvata Cini 
nepotrebnim izvan procesa odmeravanja kazne [31, str. 138]. 

Na primerima predmeta Jepsen i drugi, Poncano, te Ostrvo Borkum, Zalbeno 
vece u predmetu Tadic¢ isti¢e lanac uzroénosti u kojem nije neophodno da je 
uéeSCe optuzenog sine qua non svakog kriminalnog akta u okviru zajednickog 
zlocinatkog poduhvata, ve¢ samo Cinjenica da su se ti zlocini dogodili i da je 
postojala verovatnoéa njihove predvidljivosti. U kriviénom pravu nije nepoznat 
termin predvidljivost, on je ugraden u institut krivice kao intelektualna 
komponenta svesti kojom se, zajedno sa voljnim elementom, utvrduje oblik 
vinosti svakog ucesnika u kriminalnom dogadaju. U presudama MKT] se i 
intelektualna 1 voljna komponenta objektiviziraju stavom sudskih veéa da je za 
zlocin podjednako odgovoran svaki ucesnik u njemu, bez obzira na svoju ulogu 
koja sa stanoviSta ostvarenja zlocina moze biti i potpuno marginalna, ili pak na 
ono Sto je tada znao ili osecao u pogledu saglasnosti sa izvrSenim zlo¢inom. 
Postojanje zajedni¢kog zlo¢inackog cilja se a priori dokazuje posledicama 
kriminalnog akta te na taj natin dokazni postupak postaje poludirigovan sa 
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obrnutim redosledom — svi ostali materijalni dokazi se uvode u postupak u funkciji 
onog unapred odredenog kao krunskog. U konceptu zajednickog zlocinatkog 
poduhvata se kriviéna odgovornost zasniva ve¢ i po osnovu predvidljivosti 
zasnovane na objektivnim okolnostima. To u kona¢nom ishodu daje Siroku masu 
optuzenih lica, prakti¢no svih koji su na bilo koji nacin bili deo jednog sistema, 
au cilju takvog optuzZenja se konstrui8u lanci uzroénosti 1z kojih se u suS8tini 
izvodi kolektivna krivi¢na odgovornost. Kod sistemskog oblika zajednickog 
Zloéinatkog poduhvata (JCE ID) za zasnivanje kriviéne odgovornosti po osnovu 
uéeséa u njemu je dovoljna ¢injenica da je optuzeni bio na nekoj od duZnosti 
u koncentracionom logoru, pa i administrativnoj, tako Sto mu se imputira svest 
o ,,zlocinima koji se vrse u logoru, i nastavljanje uéeSéa, kojim se omogu¢ava 
funkcionisanje logora“ [50, §278]. Na taj naéin se krivica moze pripisati kuvaru 
ili lekaru koji su u takvom jednom logoru uposleni s ciljem ishrane i le¢éenja 
zatvorenika i nisu imali nikakvog liénog udela u vrSenju zlocina, niti su ih Zeleli. 
To je odgovornost po osnovu €lanstva u nekoj organizaciji (guilt by association), 
au presudi Pretresnog vecéa u predmetu Staki¢ je to odbaéeno kao moguénost 
jer bi se time stvorilo novo kriviéno delo i naruSilo naéelo nullum crimen sine 
lege [49, §433]. Presumpcija nevinosti, garantovana izmedu ostalog i Glanom 
21 Statuta MKTJ, iskljucena je i stavom Suda da prihvati objektivno zasnovanu 
pretpostavku krivice optuzenog, osim ako optuzeni ne dokaze suprotno [17, 
str. 144, fn. 456]. Kod treceg oblika zajedni¢kog zloc¢ina¢kog poduhvata (JCE 
II) zasnivanje krivice vr8i se po osnovu predvidljivosti mogucih [12, §204] ili 
verovatnih [12, §220] posledica ili mogucih radnji drugih uéesnika u poduhvatu 
[12, §228], izvan zajednickog zloéina¢kog poduhvata, Sto nije ni8ta drugo do 
Pinkertonovo pravilo zavere prema obicajnom pravu. SuStina zavere je sporazum, 
a suStina sporazuma je subjektivni odanost prema dogovaranoj delatnosti, a ne 
neka objektivna okolnost na osnovu koje bi se bilo ko mogao dovesti u vezu 
sa njim. Uobicajena je praksa da se u situacijama u kojima se 1z raspolozivih 
dokaza ne moze utvrditi kriviéna odgovornost van svake razumne sumnje 
primenjuje princip in dubio pro reo. | dok je Pretresno vece u predmetu Orli¢ 
upravo na tom principu zasnovalo odluku o oslobadanju optuZenog od kriviéne 
odgovornosti [53, §608, 619, 632, 645, 676 i 707], Zalbeno vece u predmetu 
Milutinovié 1 drugi, u odluci po prigovoru Ojdanica, konstatovalo je da ovom 
opSteprihvacenom principu krivicnog prava nema mesta u toj stvari. Ovakav 
selektivni pristup je moguc upravo zahvaljujuci Cinjenici da se zasnivanjem i 
primenom koncepta zajedni¢kog zlocina¢kog poduhvata krSe osnovni principi 
krivitnog prava, pored navedenih, i u pogledu naéela krivice (nulla poena sine 
culpa). Videli smo da sudska veéa MKTJ primenjuju koncept zajedni¢tkog 
zlocinackog poduhvata svaki put kad im se uéini otezanim ili nemogucim 
dokazivanje komandne odgovornosti, jer ovaj koncept daje tuziocima Siroke 
mogucnosti da optuze svakog za bilo koji protivpravni akt bilo kog drugog 
uéesnika zajedni¢kog zlocinatékog poduhvata vec po objektivnim okolnostima 
da su bili na odredenoj rukovode¢oj poziciji, od najnizeg do najviSeg ranga. To 
je za TuzilaStvo mnogo lakSe nego dokazivati postojanje subjektivnih elemenata 
krivitnog dela i namere koja se deli sa neposrednim izvrSiocima [31, str. 141]. 
Sve navedeno ukazuje na velike praznine u pogledu primene naéela krivice 
pred MKTJ, nedorecéenost i nedoslednost, pa i njegovo direktno krSenje kroz 
objektivizaciju krivice uéesnika u tzv. zajedni¢kom zlo¢ina¢ékom poduhvatu. 
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Z, 


Zakljucak 


pizwe utvrdivanja granica krivi¢ne odgovornosti je centralno pitanje mate- 
rijalnog prava u praksi Medunarodnog krivi¢nog tribunala za biv8u Jugo- 
slaviju. Nimnber8kim principima je individualna krivi¢na odgovornost usta- 
novljena kao temelj na kojem ¢e se graditi medunarodno kriviéno pravo. PoSto- 
vanje ovih principa je deklarativno izrazeno 1 kroz Statut MKTJ. Medutim, 
slobodnim i proSirenim tumaéenjem odredbi Statuta o individualnoj kriviénoj 
odgovornosti, TuzilaStvo ovog tribunala je afirmisalo koncept zajednitkog 
zlocinatkog poduhvata kao novi oblik kriviéne odgovornosti, otvarajuci 
istovremeno pitanje za struénu javnost, da li se ovde uopSte radi o obliku 
kriviéne odgovornosti izvan vec postojecih oblika sauéesniStva ili o stvaranju 
Sireg manevarskog prostora za TuZilaStvo, pa i sudska veéa, Cija posledica je 
uvodenje objektivne odgovornosti u krivi¢no pravo. Kao iu slucaju prosirivanja 
instituta komandne odgovornosti preko nehata i zalazenja unutar granica anglo- 
saksonskog pravnog instituta vicarious liability, 1 konstrukcija zajednickog 
zlocina¢kog poduhvata je izvrSena po anglosaksonskom principu — tumaéenjem 
élana 7 stav | Statuta MKTJ na na¢cin da se Statut ne ograni¢ava samo na oblike 
kriviéne odgovornosti navedene u tom ¢lanu. Za tuzioce ovaj koncept se pojavio 
kao spasonosno reSenje u predmetima u kojima je teSko dokazati odgovornost 
nadredenog jer nije sprecio ili kaznio zlocine potéinjenih. Sirokim zahvatanjem 
optuznica svakog ko se na bilo koji natin moZe dovesti u vezu sa kriminalnim 
dogadajem i drugim ucesnicima u njemu, uz nametanje odgovornosti ne samo 
Za svoje postupke vec 1 za svaku posledicu koju je prouzrokovao neki drugi 
ucesnik u dogadaju, ¢ak i onda kada nisu bile obuhvacene njegovom name- 
rom — putem koncepta zajedni¢kog zlo¢inackog poduhvata posredno se usta- 
novljava objektivna odgovornost u medunarodnom kriviénom pravu. Odgo- 
vornost za uceS¢e u zajedni¢kom zlo¢cinackom poduhvatu je projektovana a 
sama konstrukcija ovakvog koncepta krivi¢éne odgovornosti je bespotrebna, 
jer tamo gde postoje materijalni dokazi za bilo kakav li¢ni doprinos izvrSenju 
zlocina, kriviéna odgovornost se moze zasnovati po osnovu tradicionalnih 
oblika sauéesniStva, kao Sto to i jeste slu¢éaj u zemljama kontinentalnog pravnog 
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koncepta, kojem pripadaju i zemlje ovog regiona. Shodno tome, udruZzivanje radi 
zajednickog vrSenja zlocina je, uz uvazavanje svih objektivnih i subjektivnih 
uslova, vazecim Kriviénim zakonikom Republike Srbije regulisano kroz pos- 
tojece oblike sauéesniStva, a kroz élan 375 je i dodatno inkriminisano organi- 
zovanje i podsticanje na izvrSenje genocida i ratnih zlocina. 

Uobiéajeno je u kriviénopravnoj praksi vecine zemalja da tamo gde dokazi 
ne daju évrstu osnovu za pripisivanje krivi¢éne odgovornosti, gde nisu na nivou 
bar velike verovatnoce, da se primeni naéelo in dubio pro reo. U praksi MKTJ, 
dovoljna je pretpostavka da je po osnovu zajednickog zlocina¢kog plana neka 
osoba mogla predvideti nezeljene, neplanirane radnje nekog drugog ucesnika 
iz kojih se izrodio zlocin, da bi bila proglaSena kriviéno odgovornom za uceSée 
u zajednickom zlocéinaékom poduhvatu. I u sluéaju zajedni¢kog zlocinackog 
poduhvata, kao i posredne komandne odgovornosti, postupci jedne osobe se 
pripisuju drugoj a da prethodno nije utvrdeno da li je ta druga osoba nekom 
radnjom prouzrokovala zabranjenu posledicu. Na osnovu posledica se konstruiSe 
zajednicki zlocinacki plan 1 pripisuje razli¢itim pojedincima, bez dokazivanja 
stvarnih postupaka svakog pojedinca na osnovu kojih bi se potvrdio nexus sa 
nastalim posledicama. Iskljucivanjem kauzalnosti se kr$i na¢éelo prezumpcije 
nevinosti. Dokazivanje uzroéno-posledi¢nog odnosa takode je veoma slozeno 
kod posredne komandne odgovornosti, a da bi izbeglo slozenost dokazivanja 
subjektivnih elemenata i uzrocno-posleditnih veza, TuzilaStvo MKTJ radije 
pribegava konceptu zajedni¢kog zlo¢inatkog poduhvata. Nazalost, pravna 
proizvoljnost je potvrdena u nekim predmetima u kojima ni ovako komotna 
mogucnost pripisivanja kriviéne odgovornosti nije bila dovoljna da bi se 
sprovela pravda, a to se svakako ne bi dogodilo da su primenjeni standardni 
oblici sauéesniStva, ili pak koncept komandne odgovornosti. Ovakva proiz- 
voljnost je mogucéa jer postojecim normama medunarodnog krivi¢nog prava 
na koje se poziva MKTJ u radu, a osim u Statutu tog tribunala, iskazane su 
iu brojnim medunarodnim konvencijama, nije ispunjena obaveza prema /ex 
certa, odnosno nije zadovoljen zahtev za odredenoS¢u zakonskih opisa. Da bi 
se izbegla proizvoljnost i arbitrarnost, izgradnja opSteg dela medunarodnog kri- 
viénog prava, 1z kojeg bi se po ugledu na nacionalna krivi¢éna zakonodavstva 
razvio posebni deo, trebalo bi da bude glavni cilj krivi¢nopravne teorije. 
Osvetljavanjem pravne prirode koncepta zajedni¢kog zlocinatkog poduhvata u 
praksi MKTJ, Zeleli smo dati doprinos postizanju tog, za kriviéno pravo u celini, 
veoma znacajnog cilja. 
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8. 


Napomene 


1. U na§Soj struénoj literaturi, kao i u onoj koja se moZe na¢i u regionu, éeSce 
je u upotrebi naziv ,,Medunarodni krivicni sud za biv8u Jugoslaviju“ (MKSJ). 
Ipak, imajuci u vidu da u svom sastavu ima i tuzilaStvo i sudska veéa, Cini 
se da je tribunal adekvatniji naziv, Sto uostalom potvrduju 1 izvorni nazivi ove 
medunarodne pravne institucije na engleskom i francuskom jeziku. 

2. Pred MKTJ je tokom dve decenije njegovog postojanja, zbog osnovane 
sumnje da su poéinili medunarodna kriviéna dela na prostoru bivSe Jugoslavije, 
optuzeno 161 lice — sto deset Srba, trideset ¢etiri Hrvata, devet BoSnjaka, sedam 
Albanaca i jedan Makedonac. 

3. Pravilo o vojnoj disciplini je nastalo izmenama radi prilagodavanja 
novonastalim uslovima Pravilnika 0 vojnoj disciplini (Sluzbeni list SFRJ 22/74), 
koji je bio na snazi u JNA (kasnije VJ, VSCG, te konaéno VS) u vreme oruzanih 
sukoba na prostoru bivSe SFRJ. 

4. Objavljeno u Sluzbenom vojnom listu Republike Srbije br. 39/06 od 11. 
decembra 2006. godine. 

5. Sama pripadnost nekom kolektivitetu, u KZ R. Srbije je inkriminisana kroz: 
él. 319 — Udruzivanye radi protivustavne delatnosti; él. 346 — UdruZivanje radi 
vrSenja kriviénih dela i él. 422 — Sluzba u nepriateljskoj vojsci. 

6. Papa Innocent IV je smatrao da su kolektiviteti fikcije koji nemaju duSuirazum, 
te zbog toga ne mogu ni biti kaZnjeni. Ipak, takvo mi8ljenje nije sprecavalo papu 
da kaznjava gradove i provincije novéanim kaznama i oduzimanjem posebnih 
prava, a Clanove takvih zajednica novéanim kaznama ili oduzimanjem Zivota. 
7. Jedan od najvecih zagovornika krivi¢ne odgovornosti drzava je bio élan 
Komisije za medunarodno pravo, ugledni rumunski pravnik Vespasijen Pela 
(Vespasien Pella). On je joS 1925. godine u svom delu ,,Kolektivni zlo¢in drzava i 
kriviéni zakon buduénosti“ (La criminalité collective des états et le droit pénal de 
Pavenir) izlozio predlog kriviénih dela za koja bi se kriviéna odgovornost pripisala 
drzavi i u skladu sa tim odredile krivi¢ne sankcije — videti [19, str. 92-93]. 

8. Potpisnik ovog ugovora sa nikaragvanske strane je bio tadaSnji predsednik 
drzave, Emilijano Camoro (Emiliano Chamorro). 
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9. Pred Medunarodnim sudom pravde su po osnovu Konvencije o sprecavanju 
i kaznjavanju zlo¢ina genocida podnete i slede¢e tuzbe: Pakistan protiv Indije 
(1973) — prekid postupka; Hrvatska protiv SRJ (1999) — u toku; SRJ protiv 
zemalja élanica NATO (1999) — Sud se proglasio nenadleznim, Srbija protiv 
Hrvatske (2010) — u toku. 

10. Tokom pripremnih radnji na izradi Konvencije, predstavnici Ujedinjenog 
Kraljevstva trazili su da se krivi¢na odgovornost proSiri 1 na drzave, imajuci 
u vidu da se u proSlosti pokazalo da se genocid Cini ili direktno od strane 
drzave ili uz njenu podrsku. Ovome su se u prvom redu usprotivili predstavnici 
Francuske, koji su zastupali princip individualne kriviéne odgovornosti, a ovaj 
princip je na kraju 1 preovladao, kao i kod izrade Nacrta 0 odgovornosti drzave 
za medunarodne protivpravne akte. 

11. BiH je u tuzbi zahtevala 1 materijalno obeStecenje — [66, $135 (q); 44, §471 (9)]. 
12. ,,Cinjenica da je povredu Konvencija ili ovog protokola izvrsio neki potéinjeni 
ne oslobada njegove stareSine kriviéne ili disciplinske odgovornosti, ve¢é prema 
sluéaju, ukoliko su oni znali, ili imali informacije koje su im omogucile da 
zakljuce pod okolnostima koje su vladale u to vreme, da je on izvrSio ili da ce 
izvrsiti takvu povredu i ako nisu preduzeli sve moguce mere u granicama svoje 
moci da sprece ili suzbiju povredu“. 

13. Kao op8ti oblici krivi¢ne odgovornosti, primenjivi na sva krivi¢na dela 
iz Kriviénog zakona SFRJ, samostalnim €lanovima su propisani: ¢l. 22 — 
izvrsilaStvo i saizvrsilaStvo; ¢l. 23 — podstrekavanje; ¢l. 24 — odgovornost 
pomagaca ili pomaganje i podrzavanje. 

14. Izmenama i dopunama Kriviénog zakona BiH, usvojenim 2004. godine, 
dodat je élan 4(a) kojim se naglaSava znacaj opStih naéela medunarodnog prava 
pri presudivanju za Cinjenje ili necinjenje u bilo koje vreme izvrSenja. 

15. Poznat je ,,Sluéaj StaSinski“ iz nemacke sudske prakse kada je nemacki savez- 
ni sud zauzeo stav da je agent sovjetske kontraobaveStajne sluzbe samo pomaga¢ 
iako je izvrsio ubistvo dvojice emigrantskih voda u Minhenu. Primenom ekstremne 
subjektivne teorije izvrSila¢éka volja za ubistvo je pripisana njegovoj organizaciji 
na osnovu Cijeg detaljnog zahteva je on i izvrSio to ubistvo [64, str. 238]. 

16. Kao delatnosti organizovanja pojavljuju se: vrbovanje, planiranje, nabavljanje 
sredstava za delovanje, kao i svaka druga delatnost kojom se omogucava 
funkcionisanje zlocina¢kog udruzenja. PripadniStvo se manifestuje na razlicite 
nacine: izricita izjava, prihvatanje predloga organizatora ili nekog drugog ¢lana, 
vrSenje poslova za potrebe zlo¢inatkog udruzenja i dr. [29, str. 856]. 

17. NaveSéemo nekoliko publikacija i ¢lanaka, po hronoloskom redu objav- 
ljivanja: Piacente N.: ,,.Importance of the Joint Criminal Enterprise Doctrine 
for the ICTY Prosecutorial Policy“, JICJ 2 (2004), 446-454.; Darcy S.: ,,The 
Joint Criminal Enterprise Doctrine of the International Criminal Tribunal for 
the Former Yugoslavia“, 20 Am U. Untl L. Rev. 187 (2004-2005); DamaSka 
M.: ,,Boljke zajedni¢kog zlocinackog pothvata“, 1 HLJKPP 7 (2005); Bogdan, 
A.: ,,.Individual Criminal Responsibility in the Execution of a ,,Joint Criminal 
Enterprise“ in the Jurisprudence of the ad hoc International Tribunal for the 
Former Yugoslavia, 6 International Criminal Law Review (2006), str. 63-120; 
Studija Akademie pravnih znanosti Hrvatske, ,, Teorija zajednickog zlocinackog 
pothvata i medunarodno kazneno pravo — izazovi i kontroverze“ (2007). 

18. F.B. Sayre: ,,Criminal Responsibility for the Acts of Another‘, 49 Harvard 
Law Review, March 1930, No. 5, 689-723; H.W. Baade, Eichmann Trial: Some 
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Legal Aspects, 1961. Duke L. J. 400 (1961); L.C. Green: ,,Legal Issues of the 
Eichmann Trial“, 37 Tul. L. Rev. 641 (1962-1963); N. Boister: ,,Common 
purpose: Association and Mandate“, 5 South African Journal of Criminal 
Justice, 167 (1992). 

19. ,.Svaka osoba koja je svesno pomagala u planiranju ili izvrSenju krivi¢nog 
dela ili delikta, bilo pomaganjem ili podrzavanjem, sauéesnik je u njemu. Osim 
toga, svaka osoba koja nudi darove, daje obecanja, daje naloge ili zloupotrebljava 
svoj polozaj vlasti ili ovlaSéenja da podstakne krivicno delo ili daje uputstva za 
njegovo izvrSenje isto je tako saucesnik u njemu. [12, §224, fn. 285]. 

20. Videti presude OkruZnog suda u Beogradu: Skorpioni, pred. br. K.V. 6/2005, 
prvostepena presuda od 10.4.2007; Zvornik, pred. br. K.V. 5/2005, prvostepena 
presuda od 12.6.2008; Anton Lekaj, pred. br. K.V. 4/05, prvostepena presuda od 
18.9.2006; kao 1 presudu Vrhovnog suda u predmetu Sinan Morina, pred. br. Kz. 
I RZ 1/08, drugostepena presuda od 3.3.2009. 
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“Tf a stone thrown through the air became conscious, 
it would think it was doing so of its own free will.” 


Baruch Spinoza 


To the nations of the former Yugoslavia — victims of joint 
criminal enterprise of dark minds of their leaders. 
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Abstract 


le the monograph, institute of joint criminal enterprise, which was introduced 
into international criminal law through practice of the International criminal 
tribunal for the sole purpose of prosecuting persons responsible for serious viola- 
tions of international humanitarian law committed on the territory of the former 
Yugoslavia between | January 1991 and a date to be determined by the Security 
Council upon the restoration of peace (ICTY), is systematically processed. 

Next to joint criminal enterprise, as central question, the author analyzes the 
question of responsibility as a general sociological and legal framework for der- 
ivation of responsibility for the acts of other within common criminal plan. The 
author places such form of responsibility, which surpasses boundaries of moral 
responsibility, into already existing forms of complicity. 

Reasons why there is no place for collective responsibility in criminal law, as 
well as for criminal responsibility ofa state for unlawful acts of its citizens, even 
when those acts have forms of massive crimes within a wider criminal plan, are 
also pointed out. 

Comprehensive analysis of judgments, those that trial chambers of ICTY re- 
fer to as a part of customary international law, as well as of those that were 
judged by the same trial chambers, shows faults of this law institute regarding 
its legality, legal nature and observance of the principle of guilt and causality. 

In the monograph, a thorough analysis of the application of the concept of 
joint criminal enterprise was made, in Anglo-Saxon law, as well as in systems 
of continental (civil) law that legal systems of states whose citizens were pros- 
ecuted in front of ICTY belong to. 

Considering the topicality and interest of legally unsaid concept of establish- 
ing criminal responsibility in international criminal law, this monograph can be 
of big help to future researchers of this issue. 


Key words: 1. crime 5. common purpose 
2. tribunal 6. joint criminal 
3. ICTY enterprise 
4. criminal 7. JCE 
responsibility 
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ea 


Introduction 


ie its Resolution 764 from 13 July 1992, the Security Council, as the most im- 
portant organ of the United Nations whose basic task is maintaining peace and 
security among nations, warned all sides in conflict on the territory of former 
Yugoslavia about duty of complying to their obligations according to interna- 
tional humanitarian law, especially the Geneva Conventions from 1949, and 
about possible personal responsibility for their violation. In a very short period 
of time, the Security Council gathered reports from field, especially from the re- 
gion of Bosnia and Herzegovina, that showed massive forced banishment of ci- 
vilians, imprisonment and ill-treatment of civilians in detention centers, planned 
attacks on noncombatants, hospitals and sanitary vehicles, preventing food and 
medication deliveries for the civil population and wanton destruction and demo- 
lition of property. The Security Council showed its great concern about such 
reports in its Resolution 771 from 13 August 1992, demanding at the same that 
all sides in conflict in the former Yugoslavia should be stopped and that they 
should refrain from all forms of violation of international humanitarian law. It 
requested from the countries and international humanitarian organizations to 
collect necessary information on violations of humanitarian law, including seri- 
ous violations of the Geneva Conventions, warning sides in conflict that in ac- 
cordance to those reports, and based on Chapter VII of the Charter of the United 
Nations, it will take further measures. In accordance with the demand of the 
Security Council from Resolution 780 from 6 October 1992, Secretary-General 
formed a five-person Commission of Experts whose task was to give conclu- 
sions about serious violations of the Geneva Conventions and other violations 
of international humanitarian law on the territory of former Yugoslavia based 
on their own insight of conditions on the field or through acts of other persons 
or organs in accordance with Resolution 771. In their report, which confirmed 
heavy violations of international humanitarian law, the Commission of experts 
indicated that if the Security Council or another authorized organ of the United 
Nations decided to form an international ad hoc court, such decision would be 
in accordance with the course of its work. The Security Council grounded such 
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decision on Head VII of the Charter of the United Nations and with Resolution 
808 from 22 February 1993 made a decision to establish International Tribunal 
for prosecutions of persons responsible for serious violations of international 
humanitarian law committed on the territory of the former Yugoslavia since 
1991, as a coercive measure of protection of international peace and security. 
International Criminal Tribunal for the former Yugoslavia (ICTY)! was estab- 
lished on 23 May 1993 with adoption of Resolution 827 of the Security Council 
of the United Nations, which adopted its Statute. Explaining the legal basis of 
the Statute, Secretary-General expressed his belief that the approach of judging 
in front of this tribunal to legal entities, such as an enterprise or an organization, 
which would in that way be considered criminal, as well as its members for the 
sole reason of belonging to it, should not be accepted. In accordance with that, 
it was emphasized that crimes from the Statute were committed by persons and 
that those persons should be subject of Tribunal’s jurisdiction, independently 
from belonging to a certain group. 

However, soon after the ICTY started working, facing difficulties of proving 
standard forms of individual criminal responsibility, the Prosecution, with an 
extended interpretation of articles of the Statute, got the concept of joint crimi- 
nal enterprise into the practice by the back door. Even though the Court accepted 
this completely new legal construction in international criminal law, during two 
decades of work,* many inconsistencies showed in its application by the Pros- 
ecution and by the Court. The arbitrariness in interpretation of a concept that 
was formed on the go opened an array of questions for professional public, not 
only in matters of consistent enforcement by the very Tribunal and relations to 
other forms criminal responsibility, but in matter of determination of its concept 
and content, legal nature, legality, as well as its final purpose. 

These open questions already found their place in researching practice of 
criminal law theory, not only in Serbia and its close surroundings, but also in 
wider international community. It seems that in the previous period, the concept 
of joint criminal enterprise had more attention from scientific public in other 
countries that originate from disintegration of the former Yugoslavia, especially 
in wider international community, while in Serbia, mostly serious scientific dis- 
cussions about command responsibility are led and this question is unreason- 
ably put to side. In accordance with that, purpose of this paper is supplementing 
already existing fund of scientific knowledge about international criminal law 
by perceiving theoretical settings about responsibility in international criminal 
law, its specificities on level of collectivity and treatment of criminal joining 
in Anglo-Saxon and Civil law concepts of criminal law, with reflection to in- 
ternational criminal law, especially practice of International Criminal Tribunal 
for the former Yugoslavia. The aim of this research is to, by answering to open 
questions about legal basis of the concept of joint criminal enterprise, give theo- 
retical document that casts light on its legal nature and proves that strict liability 
was introduced in international criminal law by its construction through practice 
of International Criminal Tribunal for the former Yugoslavia. 
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3, 


Forms of Liability in Criminal Law 


Go offences have the most serious consequences among all offences, 
so in this respect, criminal responsibility is the most severe form of legal 
responsibility. Bearing in mind that the existence of criminal responsibility re- 
quires realization of all the constituent elements of a crime, the question of 
relation between terms of criminal responsibility and culpability imposes itself. 
In its general meaning, criminal responsibility is responsibility for a commit- 
ted crime and consequences it produces, respectively for criminal behavior that 
endangers the most important personal and social goods — life, health and honor 
of people, freedoms, human and civil rights, marriage and family, property, en- 
vironment, economic, political and legal system, and others. The existence of 
only one event that is characterized as a criminal offence may be basis for the 
existence of strict liability, but in order for criminal responsibility to exist, it 
is essential that there is a certain psychological relation of perpetrator toward 
committed crime, as a set of subjective conditions necessary to proclaim him 
responsible for that crime and sentence him on basis of such liability. Such set of 
subjective conditions on the side of perpetrator is called culpability [33, p. 12]. 
Determination of culpability in its subjective sense, through existence of com- 
petence and guilt, does not marginalize the importance of criminal offence for 
criminal responsibility, nor their functional interconnection. It means that a crime 
can be understood in objective and subjective sense without drawing guilt from 
criminal responsibility, because if there were no crime we could not even talk 
about criminal responsibility and punishing arising from it [29, p. 67]. Criminal 
responsibility means that the person to whom it is attributed committed an ac- 
tion that the law prescribes as a criminal offence. Regardless of whether action 
of execution is manifested as commission or omission (failure), it represents a 
human behavior that is prescribed in law as a criminal offence, but also requires 
a certain relation of perpetrator to his act, manifesting his culpability for the 
offence [29, p. 67]. Criminal responsibility is always individual, each person 
is responsible according to his own culpability. Prescribing culpability on basis 
of belonging to a collectivity is possible only in cases prescribed by law,’ while 
proclamation of collectivity as criminal responsible is deep invasion of strict li- 
ability, which is inadmissible in criminal law. 
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3.1. Unallowed Forms of Criminal Responsibility 


Criminal responsibility is completely subjective, fulfillment of certain con- 
ditions related to the presence of consciousness and will is necessary for its 
existence. However, even though strict liability is not allowed in criminal law, 
some of its elements still appear in some criminal offences, as well as in some of 
general institutes of criminal law. This is most noticeable in negligence, where 
substrate of subjective liability is less present than in intent, sometimes to the 
point it may seem that negligence is much closer to strict liability [5, p. 7]. 
It could be even said there are a lot of real life situations where zones of sub- 
jective and objective liability intersect, and in that intersection it is hard to dif- 
ferentiate between an accident and subjective liability. The extraction of this 
section, its analysis and telling the difference between two borderline situations 
is a challenge for criminal law, particularly for international criminal law due to 
its complexity caused by using two completely different legal concepts. 

Although, at times, criminal responsibility of a collective is a subject of ex- 
pert discussions, according to widely accepted stand in the criminal law science, 
associations and communities cannot be held as criminally responsible, for the 
simple reason that culpability cannot be attributed to an imaginary collective 
consciousness. In Roman Law, there was a rule that associations could not be 
held liable for torts (societas delinquere non potest), but only individuals as 
members of those societies.* The legal doctrine of the Middle Ages stood on the 
notion that criminal responsibility could not be attributed to associations, and 
this was particularly expressed in Germany (Ordinance, from 1584) and France 
(Ordonance de Blois, from 1579). However, the French Revolution firstly ad- 
hered to this rule in order to destroy the associations that were displeasing to 
the new government. Because of disappearance of these associations from the 
legal system, the Criminal Code of France from 1810 did not contain crimi- 
nal responsibility of collectivity, what was quickly adopted by other European 
countries, although there were those who deemed that elements of subjective 
responsibility could be found in collectives, hence their criminal responsibility 
as well. On recommendation of the Council of Europe from 1988, a new phase 
of introduction of liability of legal entities for criminal offences committed by 
their authorized agents in national criminal codes began. However, Germany, 
Spain, Portugal, Greece and Italy did not accept this concept, believing that cul- 
pability cannot be attributed to a legal entity. In the Common Law of England, 
precedents that paved the way for involving criminal responsibility of legal en- 
tity emerged only just in the 16th century. Still, the most famous precedent is 
the one from 1944, when through three decisions the UK Supreme Court took 
the stand that legal entities can be criminally responsible because awareness of 
persons working in them is actually awareness of those legal entities. In spite 
of this precedent, English jurists mostly take the stand that legal entities cannot 
be subjects of criminal responsibility, indicating that assets of legal entities are 
separated from private property of persons employed in them. 

One of the most complex issues for the international community is responsi- 
bility of a state for its internationally wrongful acts, and after almost two dec- 
ades of work, International Law Commission (/LC) established general rules for 
that type of responsibility. At its 53rd session, held on 3 August 2001, the Com- 
mission adopted the Draft articles on Responsibility of States for internationally 
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wrongful acts. In order to determine international responsibility of state, it is 
necessary to confirm existence of an obligation, then determine what exactly is 
its breach, and then, according to national legislature of a state, it is necessary 
to determine which civil servants were authorized to carry out that duty, hence 
who bears individual criminal responsibility for internationally wrongful acts 
of states in whose name and on whose account those civil servants were acting. 
As we will see later, it has been confirmed repeatedly in the previous interna- 
tional legal practice that liability of a state for torts of its organs and authorized 
persons stays out of margins of criminal responsibility, as its unallowed form. 


3.1.1. Collective Responsibility in Criminal Law 


Belonging to a community supposes having common characteristics (nation- 
ality, culture, ideology, etc.) and interests that produce certain purview of obli- 
gations and responsibilities. Depending on the way of forming such collectivity, 
the nature of responsibility that can be attributed to each of its members changes. 
The question is to which extent the liability of each member can be transferred 
to the collective, respectively if it is possible to draw common responsibility of 
the collective from the sum of individual responsibilities. Is such a sum even 
possible, at all? Responsibility is not a mathematical category, its content is 
primarily psychological, it is an issue of awareness and will, of psychic ele- 
ments without which there is no culpability. Regardless of whether it is viewed 
from the standpoint of civil or Common Law, culpability is always subjective, 
a mental attitude of the perpetrator towards the act of doing a deed, as well as 
towards its consequences. Awareness cannot be added up, but can be expressed 
through the consensus of views of members of a collectivity. However, the ef- 
fect of such consensus is not autonomous but manifested through the action of 
leaders and direct perpetrators. Depending on the size of such collectivity, its 
smaller or greater number of members is outside of criminal activities carried 
out “on behalf of the community”. A certain number of members of the collec- 
tivity appear as creators of the crime, some of them participate in the planning 
and organization, helping in different ways, and there are direct perpetrators as 
well. They are all bearers of individual criminal responsibility. A certain part of 
such collectivity is aware of the crimes of members of their community, they 
have no direct contact with them, but they do not oppose them publicly, because 
of the tacit consent, as well as for fear of reprisals of the management structures 
of collectivity. Individual criminal responsibility for failure to act cannot be at- 
tributed to this part of collective, but there is no doubt that these members of the 
collective bear moral and political responsibility, in both cases. Already the very 
structuring to these two categories of members of a collectivity excludes the 
possibility of attribution of criminal responsibility to the whole collective. There 
is another category, which consists of those members of collectivity that, not 
only are not included in crimes that other members of the community carry out 
“on behalf of the community”, but do not support such crimes, silently, as well 
as publicly. This category contributes to complete exclusion of the possibility of 
existence of collective criminal responsibility. Moral principles underlying the 
criminal responsibility do not allow the attribution of moral, let alone criminal 
responsibility to those members of collectivity. Their own conscience obtrudes 
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them a feel of metaphysical responsibility, respectively a feel of responsibil- 
ity for general injustice and misfortune. Highly moral person always reviews 
his own conscience, whether he sufficiently contributed to preventing crimes, 
blaming himself when he derived a negative inference. There is no doubt that 
various accusations, from moral to criminal, on account of collectivity provide 
a strong incentive for the development of such form of responsibility. It could 
be said tentatively that in this way they suffer a certain kind of injustice, since 
in a way the crimes that caused all of that get their extended form of duration. 
Talking about posters that appeared in German towns and villages during 1945 
with the message: “It is also your guilt”, Karl Jaspers pointed out the weight 
and injustice of attributing collective responsibility [21, p. 37-39]. He points to 
various possibilities of interpreting such situation, and the closest to reality is 
accepting political responsibility for the acts of the regime that was tolerated by 
German people, as well as metaphysical liability arising from their identification 
with concrete war criminals, but also non-acceptance of moral guilt resulting 
from claim that they not only tolerated the regime, but they supported it and 
cooperated with it. Nuremberg Trials gave the answer to the question of whether 
criminal responsibility can be attributed to collectivity that is a nation, in this 
case, German. The chief American prosecutor in the process, Justice Robert H. 
Jackson, stressed that the court does not judge the German people, but indi- 
vidual Germans accused of crimes, as well as basically all leaders of the Nazi 
regime [21, p. 37-39]. The court found that several organizations were guilty of 
the crimes: the Secret State Police (Die Geheime Staatspolizei — Gestapo), the 
Security Service (Die Sicherheitsdienst des Reichsfuehrer — SD) and paramili- 
tary unit of the National Socialist Party - Defense Forces (Schutzstaffel — SS). 
However, criminal responsibility for their actions was attributed to their leaders 
and direct executors of the crimes. In this way, the court confirmed that there 
is no collective but only individual criminal responsibility, which is one of the 
basic principles underlying the criminal law. 

Even though the principle of individual criminal responsibility is deeply 
grounded, not only on Nuremberg principles, but also primarily in the possi- 
bility of attributing mens rea, we can find opinions in the professional public 
that whole communities, whose members are defendants before the ICTY for 
war crimes [4], because they committed them “on behalf of the community”, 
should be accused. A reasonable person must ask oneself what does “on behalf 
of the community” or “in her/his name” mean? Who authorized whom to com- 
mit crimes in the name of anyone? The issue of collective responsibility, imply- 
ing the states, even whole nations, has been raised before the ICTY as well as 
in public of the states formed after the breakup of Yugoslavia, those that war 
crimes were committed in. If the political leaders of the former Yugoslavia told 
their constituents before the republic elections that they would advocate for war, 
murder, torture, rapes and other criminal offences that constitute war crimes, 
they probably would not get even one percent of the votes from their elector- 
ate. On what basis could such offences be attributed to collectivity expressed 
through the electorate? While voting, a member of the collectivity should know 
about criminal intentions of the one whom he elects as leader, as well as that he 
helps him realize those intentions with his vote. However, it is not enough — he 
would have to be aware of the same intention of other voters, and so enter of a 
relationship of co-perpetration. The answer to the question if identical awareness 
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of all citizens of a country on any issue is possible comes by itself. They act 
independently not knowing how other citizens will act, so in that view it is 
meaningless referencing to collective responsibility for decisions and actions of 
individuals who manage the country. The vote of each voter disappears in their 
decisions, so those decisions are a sum of different wills and do not reflect the 
unity of the collectivity. The unity of criminal awareness and will at a national 
level is inconceivable in practice, but consensus of awareness and will of small- 
er groups of people is possible. Such consensus essentially makes a collective, 
homogenized by common ideology and interests. According to their nature, war 
crimes, as a complex of the most serious criminal offences, are mostly organ- 
ized and committed in a group. Even when those are individual offences, if legal 
measures are not taken towards perpetrators, their commission and omission of 
appropriate supervisor form a complex of collective crime, which according to 
its characteristics does not produce abstract collective criminal responsibility, 
but concrete sum of individual criminal responsibilities. The characteristics of 
collective crime are [6]: 
— coordinated action of a large number of individuals and institutions, directed 
towards a common goal; 
— criminal action is excused as a way to achieve benefit for the group in whose 
name it is committed; 
— the crime is allowed and excused by political arrangements and shaping of 
system of values, beliefs and attitudes; 
— most members of the collective in whose name the crime is committed sup- 
port every form of action of the management, including the one that involves 
murders. 


In order to achieve all of these properties, activities must be carried out as 
planned, there must be a strong organization with clear division of roles. In the 
criminal prosecution of the crimes, its each participant must be criminally re- 
sponsible according to his own contribution to commission of the crime, which 
means it is necessary to prove the existence of his mens rea, and not of ab- 
stract collective mens rea. Affirming the institute of joint criminal enterprise, 
the way the ICTY has been doing it, questions the principle of individual crimi- 
nal responsibility and indirectly introduces collective liability into international 
criminal law. In the report the ICTY Statute was proposed in, the UN Secretary- 
General expressed his confidence that a legal entity, association or organization, 
should not be considered criminal and their membership on this basis cannot 
be subject to jurisdiction of the International Tribunal [59, § 50-1]. Rejecting 
collective criminal responsibility, a collectivity cannot be free of other forms of 
collective liability. Development of moral and political collective responsibility 
is even desirable in the process of spiritual awakening of a community. In that 
regard, its disqualification is not expedient, but a clear line of demarcation from 
criminal responsibility must be drawn and thus removed all doubts in respect of 
the types of subjects it can be attributed to. 
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3.1.2. Responsibility of a State and its Organs 


Responsibility for international wrongful acts. Specificities of the legal 
nature of the state as a subject of the international law also determine margins of 
its responsibility. A limitation of sovereignty has a key role in this, firstly by the 
moral principles on which the international community is based and, in the same 
time, which are protected by international law. Entering in international rela- 
tions, the state transfers a part of its sovereignty international organizations and 
institutions. However, only a part of authorities is transferred to the international 
organizations, including the issue of violation of international acts, since the 
state still holds its basic jurisdiction — ensuring of implementation of these laws 
in practice. For violation of universal principles of the international law, the 
state has political responsibility in front of world public opinion, as well as legal 
responsibility in front of other subjects of the international law. Thanks to the 
development of international relations and the international law, responsibility 
of states has gone from a bilateral institute to a universal category. Responsibil- 
ity of the state is no longer left to chance to ad hoc bilateral arbitrations, but the 
international community worries about it today, in a way that the International 
Court of Justice leads litigations. When it comes to responsibility of a state, both 
in academic circles and within international institutions, they were wrangling 
over the nature of its tort liability, respectively of attribution of individuals’ il- 
legal actions to the state. The biggest obstacle lies in the absurdity of attributing 
intentional actions to whole nation, respectively of determining subjective-psy- 
chological concept of mens rea as a basis for criminal responsibility of state, an 
absurdity that leads to racist conceptions of nation’s responsibility [19, p. 91]. 
In the beginning of the 20th century, responsibility of state has been divided into 
original and vicar liability. In the case of original liability, it is direct responsibil- 
ity, which resulted from acts of state bodies that were carried out in its name, 
as well as acts of agents and private persons under the direction of the govern- 
ment of the country, but with its powers. According to the Article 3 of IV of the 
Hague Convention in 1907, a state is responsible for all acts committed by per- 
sons belonging to its armed forces. Vicarious liability [33, p. 26-27] is vicarial 
and indirect, originating from acts non committed in the name of the state, or 
they have been carried out without the authorization of the government. Special 
importance has been given to this form of liability through solutions adopted 
after WWII in processes of determining state’s responsibility for wrongful acts 
in international proportions. Connecting to UN General Assembly resolution 
2625 (XXV) of 24 October 1970 on Principles of International Law Concern- 
ing Friendly Relations and Cooperation among States, at its 53rd session on 3 
August 2001, the International Law Commission adopted the draft articles on 
Responsibility of States for internationally wrongful acts, making the greatest 
progress in several decades of attempts to resolve this issue. There was no voting 
on the draft, it was adopted as the annex to General Assembly Resolution 56/83 
of 12 December 2001, it has no binding force, but its importance is great be- 
cause the practice has accepted it as an act of codification of the rules governing 
the responsibility of states. The draft has confirmed that culpability cannot be 
attributed to a state, although there have been attempts to formulate an interna- 
tional crime as an illegal act arising from a violation of an international obliga- 
tion so essential for the protection of fundamental interests of the international 
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community that such injury would be characterized as a crime committed by 

the entire community, therefore by a state [62, p. 440-441]. The president of 

ICTY, Theodor Meron, points out they who supported definition of international 

crime? did not have the goal to put in the international law “a replica of criminal 

law system that relates to states, but foreseeing of more serious consequences of 
offenses assigned to in such a way formulated international crime, and also to 
emphasize that such offences cannot be boiled down to an out-and-out bilateral 
relation between a victim and a perpetrator” [35, p. 456]. However, opinion that 
such formulation of international crime would introduce criminal responsibility 
of state in the international law prevailed, so that the concept was rejected. Its 
responsibility has a civil law nature resulting from action contrary to some of its 
international duties, as well as from illegal acts of physical persons attributable 
to a state that appointed them to its official organs as exhibiters of its will. The 

draft determined those acts as [1]: 

— the acts of any state organ established in accordance with the internal law, in- 
dependently to functions and positions it has in governmental administration, 
even if they conduct contrary to received instructions; 

— the acts of persons or bodies that are not governmental organs, but they per- 
form some of authority’s elements; 

— the acts of organs placed at a state’s disposal by another state, if the organ is 
acting in the exercise of elements of the governmental authority of the State at 
whose disposal it is placed; 

— the acts of persons or groups directed or controlled by state; 

— the acts committed due to absence or omission of the official authorities; 

— the acts of insurrectional or other movement that becomes a new government 
of a state, or establishes a new state in its territory or in a territory under its 
administration. 


The draft also determines of attribution to state of illegal acts outside of the 
quoted acts, if a state acknowledges and adopts them as its own. It is very im- 
portant for establishment such state’s responsibility for internationally wrongful 
acts, since with goal of evasion such responsibility a state does not involve its 
official organs but groups and organizations without de iure status, according to 
all of other, first of all according to its connections and dependence of govern- 
mental authority, they present de facto governmental organs. It is not difficult 
to prove that the most serious international crimes, as genocide is, require even 
support or at least permission of a state. Even if direct participation of state with 
its de iure organs in such crimes cannot be proved, but it is possible to establish 
for sure appropriate connection with de facto organs on a terrain, including ap- 
propriate level of supervision, a state will be responsible. It is the most obvious 
in a crime of genocide. A special intention, dolus specialis, is necessary for the 
commission of this crime, and it cannot be carried out without strong organiza- 
tion of wide proportions. Even though a state did not participate in this crime, it 
could not have been blind and mute, it had to take indispensable steps to prevent 
the crime. At best, it could be said that a state is responsible for those acts since 
they were committed because of omission of official authorities. However, do- 
lus specialis, as a particular condition of mens rea of this crime, is hardly prova- 
ble even in the case of individual criminal responsibility, wherefore it is not real 
to expect proving its existence at an abstract entity, as a state is. Nevertheless, 
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in the case of charges of Bosnia and Herzegovina against Federal Republic of 
Yugoslavia, the International Court of Justice accepted accuser’s proposal to es- 
tablish the existence of dolus specialis by proving particular pattern in commis- 
sion of crimes by defendant’s governmental organs, on basis of what it could be 
concluded the existence of the special intention. Besides that, from a theoretical 
point of view, if institute of criminal responsibility of a state was established, 
it could be arisen a specific situation in practice that dolus specialis would be 
neglected for proving responsibility of a state. Namely, certain organs that do 
not have de iure status, but are under governmental authority’s control and work 
in its interest, thus they are its “cat’s paw’’, respectively de facto governmental 
organs, can commit crimes to exterminate certain ethnic group without such 
intention of the state that engaged them for other tasks or gives them support in 
other way. It would be a breach of authority, respectively a conduct contrary to 
received instructions, which the Draft issued as circumstance included in pos- 
sibility of attribution to a state. There is a problem reflected in proving such 
particular connections between such groups and authorities, that those groups 
acted in evident capacity of authority. The International Court of Justice found a 
solution for this problem, processing the case Military and Paramilitary Activi- 
ties in and against Nicaragua, through tests of “full” and “effective” control. 
These methods of establishing state’s responsibility for internationally wrongful 
acts were also applied in the case that government of Bosnia and Herzegovina 
brought before the ICJ, under the title of The Application of Convention on 
Prevention and Punishment of a Crime of Genocide (Bosnia and Herzegovina 
against Federal Republic of Yugoslavia). Before the discussion about state’s 
responsibility in these cases, the case United States Diplomatic and Consular 
Staff in Tehran (United States of America v. Iran) deserves attention, given the 
way the International Court of Justice established de facto status of individual 
persons and informal organizations and based on that, attributed their interna- 
tionally wrongful acts to state’s responsibility. 

United States of America v. Iran. At the end of the ’70s of the 20th century 
it came to the so-called Islamic revolution in Iran, when religious leader Aya- 
tollah Ruhollah Khomeini took over the authority, and Shah Mohammad Reza 
Pahlavi escaped from the country, finding refuge in European countries, and at 
one moment he was on the U.S. territory, which led to a deterioration of relations 
between this country and Iran. Iranian militants, known as “Muslim Student Fol- 
lowers of the Imam’s Line”, occupied of perforce the U.S. Embassy in Tehran, on 
4 November 1979, and that way generated the so-called “Hostage crisis”. 

The withdrawal of Iranian security forces from their security positions sig- 
nificantly contributed to the seizure of the U.S. Embassy. At the same time, 
the embassies of the Soviet Union (USSR) and Iraq were also attacked, but in 
the case of these embassies the religious and national leader of Iran, Ayatol- 
lah Khomeini, ordered security forces to prevent any serious incident, so all 
of that ended with an attempt. The militant Iranian students took 70 American 
citizens in the U.S. embassy as hostages, most of them U.S. diplomatic officials, 
and besides that, the USA also lost its diplomatic and consular missions in the 
cities of Tabriz and Shiraz. Women and African-American men were released 
to freedom, while 52 persons stayed in captivity for 444 days in the embas- 
sy. For breach of international obligations by Iran, primarily the Vienna Con- 
vention on Diplomatic Relations, the United States initiated a dispute before 
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the International Court of Justice, on 29 November 1979. Iran initially denied its 
responsibility for these events, but Ayatollah Khomeini soon gave public sup- 
port to students, and in February 1980, he laid conditions for the release of the 
hostages. These conditions were not acceptable for the USA that imposed eco- 
nomic sanctions on Iran and froze their assets on its territory, in the meantime 
trying to solve the problem, primarily by undercover operation of releasing the 
hostages (24 and 25 April 1981 — ended with humiliating failure of the United 
States) and then through diplomatic channels. Acting on the charges of the Unit- 
ed States, the International Court of Justice found that there are no reasons why 
the claim should not be allowed, nor why the Court should not have jurisdiction 
to rule on it. The next step of the Court was to prove that the claims were legally 
grounded (§53 of the Statute), respectively that the actions of militant students 
can be attributed to the state of Iran based on applicable rules, and that they are 
in accordance with Iran’s obligations from the relevant international treaties 
and norms. Acts of the “Muslim Student Followers of the Imam’s Line” could 
be attributed to the state of Iran only if it was proved that they were acting on 
behalf of the state. In deliberation of this issue, the Court took into account the 
conduct of the official security organs, and the obligation of Iran to take neces- 
sary steps in securing diplomatic and consular offices of the United States in ac- 
cordance with international obligations, noting that Iran failed to do it, nor took 
the necessary measures to unblock the embassy and free the hostages. In addi- 
tion to that, religious and national leader of Iran, Ayatollah Khomeini, verbally 
supported the attack of Iranian militants, and even provoked these events with 
previous appearances in public, calling the United States “the Great Satan” and 
“the enemy of Islam”. According to these facts, the Court found that the state 
of Iran approved violent acts of the militant students, supported them, main- 
taining the status quo as a means of pressure on the government of the United 
States, where the acts of “Muslim Student Followers of the Imam’s Line” put 
this organization in a position of de facto government bodies, which that way 
became the official acts of the state of Iran, thus confirming Iran’s international 
responsibility in this case. However, there was no progress in the field during 
six months of this process, and the Court even had to express concern about the 
military actions of the United States to release the hostages, as counterproduc- 
tive and disruptive in relation to the judicial proceeding, but without affecting 
the established international responsibility of Iran for violation of obligations 
under the Vienna Convention and the rules of customary international law. Iran 
sent two letters to the Court justifying acts that were the subject of lawsuits as 
reaction to the alleged crimes committed by the United States. Without going 
into the adequacy of such accusing statements of Iran, the Court noted that, even 
if they were true, one cannot exclude the unlawfulness of the acts approved by 
the Iranian authorities, since instead of measures pursuant to Diplomatic Law — 
severing diplomatic relations and declaring persona non grata, they took force 
against the diplomatic staff of another state. On 24 May 1980, based on the facts 
above, the Court handed down a judgment ordering Iran to release the hostages, 
renovate and restore the damaged diplomatic and consular facilities and return 
them into possession of the United States [45]. However, Iran ignored the judg- 
ment, so the crisis lasted until the day of the inauguration of the new president 
of the United States, Ronald Raegan, on 20 January 1981, when Iran released 
all hostages. They released the hostages because of being weighted down with a 
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war that was in the meantime triggered by Iraq. With the mediation of Algeria, 
Iranian authorities agreed with the newly elected President of the United States 
to free the hostages, with the obligation of the U.S. administration to unblock 
eight billion dollars of Iran, as well as to grant immunity regarding lawsuits that 
could arise from the incident. Nineteen years later, it turned out that this was a 
well-calculated requirement of Iran. Namely, the United States Congress adopt- 
ed Antiterrorism and Effective Death Penalty Act of 1996, which provisions 
allow the U.S. citizens to sue foreign governments when their states support ter- 
rorism. Victims of “Hostage Crisis” of 1979/80 and their descendants initiated 
lawsuits against Iran based on this Act. However, given the reached agreement 
on granting immunity to Iran for payment of any damage, the State Depart- 
ment asked rejection of the lawsuits because they impaired the ability of the 
United States in international negotiations, which the Federal Court accepted 
and during 2002 dismissed all charges. If in the case above the politics had not 
limited the action of law, determination of individual criminal responsibility of 
individuals, organizers and perpetrators of the attack on diplomatic and consular 
missions and taking hostages (regardless of the question of the real reach of the 
judicial authorities of the United States regarding the availability of the accused 
persons) would have followed before a national criminal court, while based on 
a judgment of the International Court of Justice of 24 May 1980 the determined 
international responsibility of Iran would have had its final form in civil law li- 
ability. The only responsibility, other than political, which can be attributed to a 
state. According to its nature it is granted, the responsibility for guilt of others on 
the basis of international legal standard of “effective control” [22]. 

The Republic of Nicaragua v. The United States of America. Background 
of Nicaragua’s lawsuit against the United States is in the events that lasted sev- 
eral decades until the direct inducement. During 1909, the President of the Unit- 
ed States, William Howard Taft, decided to overthrow Nicaragua’s President 
José Santos Zelaya, using support of the U.S. forces, because of his intention to 
increase tax levies of the United States company “The American Rosario and 
Light Mines”. This goal was accomplished by forming a pro-American gov- 
ernment that signed the agreement, in 1914, by which the United States were 
granted the right to build a channel through the territory of Nicaragua and naval 
base in the Gulf of Fonseca, as well as in the Corn Islands in the Caribbean, 
for long-term use, for a fee of three million dollars. The agreement, known as 
Bryan-Chamorro Treaty,° caused discontent in neighboring countries because 
they considered it threat to their security, and they turned to the Central Ameri- 
can Court of Justice. Even though the court decided to cancel the treaty, The 
United States and Nicaragua ignored the court’s decision to cancel the treaty and 
the Central American Court of Justice, losing its importance, formally ceased 
working in 1918, and this agreement remained in force until 1970 [14]. Bryan- 
Chamorro Treaty also caused discontent within the country, which strengthened 
the anti-American mood and led to the Civil War under the leadership of Au- 
gusto Cesar Sandino. The revolutionary movement led by Sandino suppressed 
the U.S. Marines from the country in 1933. The next year, Anastasio Somoza 
Garcia, as chief director of the National Guard of Nicaragua (Guardia Nacional 
de Nicaragua) ordered the killing of Sandino, and in 1937 he took power over 
the country. Somoza established dictatorship that was under his family’s con- 
trol until 1979 when it was brought down due to embezzling millions of funds 
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received as a help to rebuild the country from the devastating earthquake that 
occurred in 1972. This criminal act of the Somoza family strengthened the San- 
dinista National Liberation Front (FLSN) movement in the country and practi- 
cally brought them to power. This government was supported financially by 
the administration of the U.S. President, Jimmy Carter, but it all changed after 
the arrival of Ronald Reagan, who supported “Contras”, anti-Sandinista move- 
ment that was loyal to the overthrown dictatorship. The U.S. Congress banned 
the financing of the “Contras”, but the administration of President Reagan cir- 
cumvented this decision of Congress transforming “aid” into sale of weapons, 
which was also prohibited by the Congress. In addition to that, the United States 
trained paramilitary units of Nicaragua, simultaneously inserting paramili- 
tary units from the United States in Nicaragua, involving them in warfare. On 
9 March 1984, the Government of Nicaragua filed a claim against the United 
States, stating that they organized 10.000 mercenaries along the border with 
Honduras, trained them, supplied arms and food, and enabled incursions into the 
territory of Nicaragua and armed attacks on human and economic resources of 
the country [46]. The United States denied the claim, as well as jurisdiction of 
the International Court of Justice in this concrete case. Namely, three days be- 
fore filing the claim, the United States informed Secretary-General of the United 
Nations that Declaration recognizing as compulsory the jurisdiction of the In- 
ternational Court of Justice from 1946, which they previously signed, would not 
be applied to disputes with any of Central American states [42]. With respect to 
the allegations in the claim, the United States emphasized that all their actions 
were initiated by alleged military intervention of Nicaragua in El Salvador, and 
as such, they were acts of collective self-defense. E] Salvador confirmed it, sub- 
mitting the Declaration of Intervention, in which they invited the United States 
to intervene in purpose of collective self-defense (15 August 1984). The court 
found from the evidence that the claim was admissible, so it had jurisdiction to 
decide on it, on the basis of Art. 36 (2) of the Statute of the International Court of 
Justice (compulsory jurisdiction) and Article XXIV of the Treaty of Friendship, 
Commerce and Navigation, signed between the United States and Nicaragua 
in 1956. The United States refused to participate in the hearing, and in con- 
ducted procedure of presenting evidence the Court was looking for those that 
could be attributed to the state authorities of the respondent, and even those that 
might be attributable to Nicaragua, which the United States called on in their 
response to the claim. It was confirmed that there were evidences about bring- 
ing weapons from the territory of Nicaragua to El Salvador, but the connection 
between the Government in Nicaragua and these activities on the field could 
not be proven. In regard to that, the Court stated that supplying arms for the op- 
position in another state was not considered in customary international law as 
an armed attack on the state. What could have be attributed to the government 
of Nicaragua were incursions into the territory of Costa Rica and Guatemala, 
but these two countries have not sought the intervention of the United States, 
so that was without importance, then the Court concluded that the United States 
“were bound to refrain from encouragement of persons or groups engaged in 
the conflict in Nicaragua to commit violations of common Article 3 of the four 
Geneva Conventions of 12 August 1949” [46, §46], and that they did not have 
a valid reason for exercising the right of collective self-defense [46, §132—145]. 
Seeking the answer to the question of whether the activity of paramilitary units 
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on the territory of Nicaragua could be attributed to the government of the United 
States, the Court used two tests — test of full control (also referred to as “the 
first Nicaraguan test”) and effective control test (“the second Nicaraguan test”) 
[46, §109-10]. The full control test determined whether there was a relation of 
complete dependence between the U.S. government and the paramilitaries in 
Nicaragua — whether the official authorities of the United States formed those 
formations, enthroned leaders and directed their work, financed and equipped 
them with weapons and other material resources — what would confirm the view 
of Nicaragua that those operations were stricto sensu armed actions of the United 
States’ authorities and not a civil war [46, §114]. Thereby, if it were proven that 
all of armed actions of the paramilitaries were performed in full coordination 
and under the instructions of the United States, it would mean that the authori- 
ties of that state had effective control of the paramilitaries in Nicaragua, which 
would be the basis for establishing legal responsibility of the United States 
[46, §115]. After such carried out procedure, the Court found that there were 
enough strong links between paramilitary formation “Contras” and the govern- 
ment of the United States, that this state could be held responsible for encourag- 
ing and assisting unlawful acts of this paramilitary formation. 

The judgment of the International Court of Justice rejected the justification of 
the U.S. involvement in Nicaragua for collective self-defense, and determined 
the responsibility for training, arming, equipping, financing, or in other way en- 
couraging and assisting paramilitaries in Nicaragua, by which the United States 
violated its obligations by customary international law not to interfere in the 
internal affairs of another state. The court also found their responsibility for 
unlawful use of force against another state, but that the crimes of the paramili- 
tary formation “Contras” against civilians could not be attributed to the United 
States. The court also obliged the United States to immediately cease and refrain 
from further actions that could be considered a breach of the obligations above, 
and that because of the breaches of obligations under customary international 
law and caused damage (destruction of oil storages, mining ports, etc.), they had 
to pay a compensation to Nicaragua [46, §292]. 

However, even after handing down the judgment, the United States did not 
consistently respect the International Court of Justice, they even openly argued 
in the media that the court had no the power to ensure the implementation of 
its decisions, and the U.S. ambassador to the UN, Jeane Kirkpatrick dismissed 
the Court as a “semi-legal, semi-juridical, semi-political body, which nations 
sometimes accept and sometimes don’t” [61]. Nicaragua took this problem to 
the United Nations, but the United States vetoed it twice and disenabled any de- 
cision of the Security Council. The United States could not prevent the adoption 
of resolution by the General Assembly of the United Nations, however, calling 
states to comply with international obligations had no effect when the recipient 
has been the greatest force in the world. Yet, the judgment in this case has great 
importance for the international law because the way of defining responsibility 
of state for violations of international obligations has been given legal form 
through standards of full and effective control. These standards were also ap- 
plied in the case “Bosnia and Herzegovina v. Yugoslavia (Serbia and Montene- 
gro)”, as well as during the making of the Draft Articles on Responsibility of 
States for Internationally Wrongful Acts. 

Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro). On 
20 March 1993, the Government of Bosnia and Herzegovina filed a lawsuit to 
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the International Court of Justice against the, at that time, Federal Republic of 
Yugoslavia (“Serbia and Montenegro” from 4 February 2003, and “Republic 
of Serbia” from 3 June 2006) for genocide [66]. The lawsuit alleged that ““Yu- 
goslavia planned, prepared, conspired, instigated, encouraged, aided, incited 
and committed” genocide against the population of Bosnia and Herzegovina. 
Specificity of this lawsuit was in addressing the issue of responsibility of state 
again, which put the International Court of Justice in position, not only to solve 
specific interstate dispute, but also to discuss the highly sensitive issue of in- 
ternational criminal law, with the ultimate outcome in a form of clarifying this 
convention in regard to the form of state responsibility. On the occasion, the 
judges had to take into account what importance for the further development 
of international criminal law, and international relations in general, could have 
precedent character of such sentence, as the first judgment of the International 
Court of Justice on the basis of a lawsuit of one state against another for geno- 
cide.’ Without going into all aspects of this lawsuit, given the subject of this 
paper, we will focus on a segment of the lawsuit that could implicate crimi- 
nal responsibility of collectivity. Namely, in the foreground the respondent was 
charged of direct involvement in crimes that have been identified primarily by 
the Convention on the Prevention and Punishment of the Crime of Genocide 
of 9 December 1948 (hereinafter referred to as the “Genocide Convention’’), 
the Geneva Conventions from 1949, and the Additional Protocol I from 1977. 
The lawsuit specifically mentioned killing, wounding, rape, pillage, torture, ille- 
gal detention and extermination of the citizens of Bosnia and Herzegovina, and 
all of that by alleged recruitment, training, supplying, financing and otherwise 
encouraging, supporting, aiding and guiding military and paramilitary actions 
in and against Bosnia and Herzegovina, through its agents and representatives 
[66, §135 (a, b, d, j)]. If at least one of the acts mentioned in the lawsuit were 
proven, it would create conditions for the attribution of such action to state and 
determination of its international responsibility on basis of that. The reaction 
of the Federal Republic of Yugoslavia firstly reflected through denying lawsuit 
and the jurisdiction of the court, which was dismissed by the judgment of 1 
1 July 1996, and again in the filing of counterclaim (1997) for genocide commit- 
ted against the Bosnian-Herzegovinian Serbs. It was followed by a proposal for 
extrajudicial settlement, which Bosnia and Herzegovina refused, and the counter- 
claim was withdrawn in 2001. On 4 May 2001, the Federal Republic of Yugosla- 
via launched an initiative before the court to review the jurisdiction ex officio and 
revise the judgment of 11 July 1996, but the court upheld its jurisdiction with the 
judgment of 3 February 2003. The oral hearing was held on 27 February 2006, 
while Bosnia and Herzegovina presented their final briefs on 24 April, and Serbia 
and Montenegro on 9 May the same year, so the final judgment was rendered on 
26 February 2007 [44]. The issue of personal and subject matter jurisdiction (ju- 
risdictio ratione personae et materiae), the Court solved invoking Article [IX of 
the Genocide Convention: “Disputes between the Contracting Parties relating to 
the interpretation, application or fulfillment of the present Convention, including 
those relating to the responsibility of a State for genocide or any of the other acts 
enumerated in Article III, shall be submitted to the International Court of Justice 
at the request of any of the parties to the dispute”. 

Article II of the Convention determined the following acts as punishable: gen- 
ocide, conspiracy to commit genocide, direct and public incitement to commit 
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genocide, attempt to commit genocide, and complicity in genocide. Interpreta- 
tion of Article [IX has been very important in answering the question whether 
criminal responsibility of state is possible, given that this type of criminal re- 
sponsibility, otherwise inadmissible in criminal law, has approached the most 
to such affirmation in the very crime of genocide. On the one hand, there is 
widely accepted stance that culpability cannot be attributed to entities, and on 
the other, there is, not only the logic of practical impossibility of committing this 
crime without any knowledge of certain state authorities, but also incomplete 
formulation of Article IX of the Genocide Convention that gives the possibility 
of different interpretation. In this case, the court applied a specific methodology, 
beginning from preparatory acts (travaux préparatoires) for drafting the Con- 
vention at the Sixth Committee of the General Assembly. Explaining such ap- 
proach, the court pointed out that, in order to avoid ambiguity in the interpreta- 
tion of obligations under the Convention, it is necessary to interpret the contract 
not only in good faith, in accordance with the ordinary meaning of the terms 
from the contract according to the context of object and purpose of the contract, 
but also relying on preparatory acts and circumstances that the contract is made 
under, which is in accordance with Art. 31, and 32 of the Vienna Convention 
on the Law of Treaties [44, §149, §160—163]. Such approach proved to be of 
great help in reviewing the arguments of the prosecutor and the respondent that 
might “seem contradictory to the assertion that the Convention imposes a duty 
on states parties to not commit genocide and other acts enumerated in Article 
II” [44, §170-182]. 

The standpoint of Bosnia and Herzegovina, expressed in the lawsuit, is that 
in this case there is responsibility of state, which through its leadership and its 
organs committed the gravest violations of international law, stressing the view 
that the Convention creates a universal concept of state responsibility, based on 
the contract. Also, Bosnia and Herzegovina considered that state’s responsibility 
for commission exists in a state’s obligation to prevent crime, since it would be 
absurd that one has duty to prevent crimes but not to refrain from committing 
crimes [66, §155]. In deciding on the preliminary objections (1996), the court 
issued an opinion that Article IX of the Genocide Convention does not explicitly 
exclude any form of state responsibility, noting that under the Convention states 
have certain international obligations whose violation requires examination of 
their international responsibility. In its judgment, the court agreed with the state- 
ment that explicit duty of state to prevent genocide also products the prohibition 
of its commission, so Article IX of the Convention has jurisdiction in relation 
to a triple obligation of states — to not commit the crime of genocide, to prevent 
and to punish it [44, §165, 169 and 179]. Violation of these obligations produces 
the responsibility of states, and the court also notes that the acts enumerated in 
Article II, especially complicity, belong to the well-known categories of crimi- 
nal law, but that they are also usually attributed to individuals [44, §167]. The 
Court saw nothing wrong in the assertion of the respondent that international 
law does not recognize criminal responsibility of state, and if the procedure 
under Article [IX of the Convention established a violation of duties arising from 
international law, the responsibility of the respondent could not be criminal but 
completely of different nature. The court reached this view by analyzing the 
history of the adoption of the Convention and coming to two conclusions: the 
proposals that included criminal responsibility of states were not accepted,® and 
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the amendment that was adopted as Article IX refers to the jurisdiction about 
issue of state responsibility simpliciter [44, §172—-178]. The court deduced from 
this paragraph that Article [IX of the Convention gives it the competence to pre- 
sent evidence independently and determine responsibility of state for genocide 
or other crimes enumerated in Article III regardless of whether at least one per- 
son was convicted for those criminal offences. The explanation was argued by 
assumed circumstances in which the genocide would be committed by leaders 
of a country, but the criminal court does not judge them because they are still in 
power and control police and judicial authorities, while there is no international 
criminal tribunal to deal with that issue. 

After removing all the previous dilemmas of legal nature, expressed in the 
arguments of both sides in this process, the Court focused on proving the pos- 
sible liability of Serbia (the respondent was so named in the judgment) based 
on triple obligations of states — to not commit the crime of genocide, to prevent 
and to punish it. The court found that there were no hard enough pieces of evi- 
dence, and given the complexity of the crime of genocide very high criteria were 
set, based on which the acts of the units and individuals on the field could be 
attributed to the respondent, so in this sense the respondent was released of re- 
sponsibility for these crimes, by directly committing as well as by conspiring to 
commit genocide and by incitement to genocide or by other form of complicity 
[44, §471 (2), (3) and (4)]. This also automatically meant the exclusion of civil 
liability.? However, responsibility for the omission was attributed to Serbia, be- 
cause by the opinion of the court Serbia failed to take all measures it could have 
taken to prevent the crime in Srebrenica in July 1995, and also it did not fulfill 
its obligation towards the International Criminal Tribunal for the former Yugo- 
slavia, since it did not arrest and extradite Ratko Mladic before the judgment 
was rendered [44, §471 (5), (6) and (7)]. This judgment did not produce civil 
liability, especially not criminal, but it did produce political and moral liability, 
which in the opinion of the Court is a satisfaction for the plaintiff [44, §471 (9)]. 


3.2. Individual Criminal Responsibility 


One of the basic principles of modern criminal law is contained in the deter- 
mination of culpability based on individual and subjective responsibility. By 
this principle, in accordance with their subjective relation to the committed of- 
fense, criminally responsible is only one who is guilty of his actions that are 
such that they can be subject of social and ethical reproach. From this definition, 
two closely inter-related parts of this principle can be seen [64, p. 42]: 

— only one who is guilty, who has subjective relation towards the committed of- 
fence (subjective responsibility), can be responsible for his actions; 
— every person responds only for what he committed (individual responsibility). 


Responsibility for crimes of violating international humanitarian law is also 
based on the principle of individual criminal responsibility. As a general princi- 
ple of criminal responsibility in international law, individual responsibility was 
established by the Nuremberg trials [2], and confirmed in the statutes of ad hoc 
tribunals and finally in the statute of the International Criminal Court. Recogni- 
tion of this principle in Nuremberg made it possible to prosecute and punish 
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individuals for serious violations of international law. On that occasion, a num- 
ber of other important principles were also adopted in order to ensure individual 
responsibility (Principle I) for crimes under international law, such as exclusion 
of the official function of an individual, including the Head of State or other 
high official (Principle III), or the mere existence of a superior’s order although 
they had possibility of moral choice (Principle IV) — as valid grounds for release 
of an individual from responsibility for committed crimes. It was also found that 
complicity in commission of a crime against peace, war crime or crime against 
humanity is also a crime under international law (Principle VII). At the request 
of the General Assembly of the United Nations, the International Law Commis- 
sion prepared a formulation of the principles of international law recognized in 
the Charter of the United Nations, as well as in the verdict of the International 
Court at Nuremberg (known as the Nuremberg Principles). In 1947, the General 
Assembly affirmed these principles unanimously and requested the Internation- 
al Law Commission to take them into account in the preparation of the Draft 
Code of Crimes against the Peace and Security of Mankind. 

Forms of individual criminal responsibility prescribed by the statutes of the 
ICC and the ICTY coincide to a large extent with the forms that previously 
existed in the Criminal Code of the SFRY. Article 7(1) of the Statute of the 
ICTY suggests the following ways to express individual criminal responsibil- 
ity: “A person who planned, instigated, ordered, committed or otherwise aided 
and abetted in the planning, preparation or execution of a crime referred to in 
articles 2 to 5 of the present Statute, shall be individually responsible for the 
crime” [63]. 

Planning (designing) means that one or more persons designed the com- 
mission of the crime, both preparatory phase and perpetration. It is necessary 
to establish that the defendant, directly or indirectly, had the intention for the 
crime to be committed [57, §278; 48, §386]. If the accused is found guilty of 
directly committing the crime, he cannot be condemned simultaneously for its 
planning. However, participation in planning can be considered as an aggravat- 
ing fact [49, §443]. 

Instigating is prompting another to commit a criminal offence. Both com- 
mission and omission can be manner of executing instigation, and this term 
includes both explicit and implicit behavior [57, §280]. Nexus between insti- 
gating and perpetration requires proof that a defendant intended to provoke or 
induce the commission of the crime, or was aware of the substantial likelihood 
that a probable consequence of his acts would be commission of the crime 
[50, §252]. It is not necessary to prove that the crime would not have been com- 
mitted without the participation of the accused, it is enough to prove that insti- 
gating contributed to the behavior of other persons who committed the offense 
in question [48, §387; 50, §252]. 

Responsibility for ordering requires proof that a person in a position of au- 
thority used this position to order others to commit a criminal offence. Respon- 
sibility for ordering requires proof that a person in a position of authority used 
this position to order others to commit a criminal offence [56, §168]. It is not 
necessary to prove the existence of a formal superior-subordinate relationship 
between the accused and the perpetrator, it is enough that the accused possessed 
the authority to order the commission of a crime and that it can be reasonably 
implied. The order does not have to be given in a particular form, nor has to be 
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issued directly to the person who executes it, it may be explicit or implicit. The 
superior must have requisite mens rea for the crime he is charged of, and must 
be aware of the substantial likelihood that a crime will be the result of the execu- 
tion or implementation of the order [57, §281—2]. 

Actus reus required for committing criminal offence is that an accused, alone 
or with someone else, physically or in other way directly participated in the 
material elements of crime under the Tribunal’s Statute, with positive acts or 
omissions [48, §376]. Mens rea exists if the accused acted with awareness of the 
substantial likelihood that a criminal offence would occur as a result of his be- 
havior. The Appeals Chamber in the Tadi¢ case held that the commission of one 
of the crimes by the Statute might also occur through participation in realization 
of a common design or purpose. 

In the judgments of the ICTY, aiding and abetting is determined as a form 
of complicity in a criminal offence whose perpetrator is someone else, whereby 
they do not have to have a previous agreement, nor the main perpetrator must 
know of the accomplice’s contribution — activities of aider are specifically aimed 
at aiding, encouraging or giving moral support to commission of the crime, but 
the contribution has to be significant. Proving the existence of a cause-and- 
effect relationship between the act of committing and aiding is not required, it is 
enough to establish that such participation in the offence considerably facilitated 
its commission. Aiding can be also performed by omission, with mere presence 
of persons that exert strong influence on the main perpetrators with their posi- 
tion, in the form of justifying or encouraging with requisite intent [31, p. 83]. 

Article 7(3) has brought a significant innovation in the international criminal 
law, prescribing command responsibility as indirect responsibility of a supe- 
rior for his subordinates’ acts. Command responsibility is based on the obliga- 
tion from Art. 86, para. 2 of Additional Protocol I of 1977 to the Geneva Con- 
ventions of 12 August 1949, which basically extended Art. 8 of the Charter of 
the International Military Tribunal of Nuremberg,'’ with the difference that the 
Statute covers only criminal responsibility of superior [33, p. 71]: “The fact that 
any of the acts referred to in articles 2 to 5 of the present Statute was commit- 
ted by a subordinate does not relieve his superior of criminal responsibility if 
he knew or had reason to know that the subordinate was about to commit such 
acts or had done so and the superior failed to take the necessary and reasonable 
measures to prevent such acts or to punish the perpetrators thereof”. In the Deci- 
sion on Dragoljub Ojdanic’s Motion Challenging Jurisdiction — Joint Criminal 
Enterprise in “Prosecutor v. Milutinovié, Sainovié & Ojdanié” case, the Appeals 
Chamber indicated that “the list in Article 7(1) appears to be non exhaustive in 
nature as the use of the phrase ’or otherwise aided and abetted’ suggest’” [39, 
§19], so in accordance with the prevailing Anglo-Saxon concept of function- 
ing of the ICTY a new form of individual criminal responsibility, joint crimi- 
nal enterprise, was introduced through its practice. In the stated Decision on 
Dragoljub Ojdanic’s motion, the Appeals Chamber noted four prerequisites that 
each form of liability must satisfy in order to be under the jurisdiction of the 
ICTY [39, §21]: 

(i) it must be provided for in the Statute, explicitly or implicitly; 

(11) 1t must have existed in customary international law at the relevant time; 

(111) the law providing for that form of liability must have been sufficiently ac- 
cessible at the relevant time to anyone who acted in such a way, and 
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(iv) such person must have been able to foresee that he could be criminally li- 
able for his actions if apprehended. 


Despite the fact that the ICTY Statute prescribes aiding as a form of crimi- 
nal responsibility, the practice of this Tribunal usually cumulated this and other 
forms of complicity with perpetration exactly into this new, in many ways con- 
troversial form of criminal responsibility. 

The Statute of the International Criminal Court (Rome Statute), which is not 
applicable to violations of international humanitarian law occurring prior to 
its effective date, therefore not to any of the crimes committed in the former 
Yugoslavia (ratione personae), in the same manner prescribes standard forms 
of individual criminal responsibility in Article 25. However, the importance of 
command responsibility has been emphasized by its separate prescribing in Ar- 
ticle 28 — Responsibility of commanders and other superiors. Unlike the statutes 
of the ad hoc tribunals, the degree of connection between the position of com- 
mander or person acting in that capacity, and from which its responsibility for 
failing to control the actions of subordinates is produced, is not left to the inter- 
pretation of the court, but is designated as “effective command and control!” in 
Article 28(1) (a). A step further was made by prescribing responsibility of civil- 
ian leaders for failure to exercise control properly over subordinates conscious- 
ly disregarding information that clearly indicated that the subordinates were 
committing or were about to commit crimes under the Statute [33, p. 71]. The 
Rome Statute does not determine joint criminal enterprise as a particular form 
of individual criminal responsibility. Unlike the ICTY and the ICTR, this ex- 
tended form of criminal responsibility, left to free interpretation of prosecutors 
and judicial councils, will not have to be particularly developed through practice 
of the ICC, especially considering that Article 25 para. 3, under paragraphs (a) 
and (d) provides liability for acts committed jointly with another (complicity) or 
through another person (indirect perpetration and indirect co-perpetration), as 
well as responsibility for activity in a group with a common purpose. 

The crimes against international law are grouped in Chapter XVI consisting 
of Articles 141-150 of the Criminal Code of the SFRY [27], and the following 
forms of criminal responsibility were applied: perpetration and co-perpetration, 
ordering, instigating, liability for aiding and abetting, and organizing groups 
to commit criminal offences, which includes responsibility for all criminal of- 
fenses arising from the criminal plan of such groups or associations." 

In national legislations of Bosnia and Herzegovina, Croatia, and Serbia, 
countries that emerged after the breakup of Yugoslavia, the incrimination of 
forms of individual criminal responsibility is adjusted to the requirements of 
the international criminal law. The situation is the most complex in Bosnia and 
Herzegovina, given that there are a several criminal laws: of the entities — the 
Criminal Code of Republika Srpska and the Criminal Code of Brcko District of 
Bosnia and Herzegovina, as well as criminal codes of the Federation of Bosnia 
and Herzegovina and the Criminal Code of Bosnia and Herzegovina. The first 
versions of these laws, in 1998, prescribed provisions about responsibility for 
crimes against humanity and war crimes, but the entity courts and the Court of 
the Federation applied the Criminal Code of the SFRY for the prosecution of 
war crimes that occurred during the armed conflict in the former Yugoslavia. 
All of these laws underwent changes during 2003, so only the Criminal Code 
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of Bosnia and Herzegovina [26] (Chapter XVII — Art. 171-179) regulates these 
crimes, and only the Court of Bosnia and Herzegovina has the jurisdiction to 
prosecute crimes of genocide, crimes against humanity and war crimes. There is 
an exception for the cases filed before the entity courts prior to 2003, as well as 
in new cases for which the Prosecutor’s Office of Bosnia and Herzegovina, with 
the approval of the Court of Bosnia and Herzegovina, estimates that are of the 
lower level of sensitivity. All forms of individual criminal responsibility under 
Article 7(1) of the ICTY Statute — planning, ordering, committing, aiding and 
abetting are covered by Article 180 paragraph | of this code, while paragraph 
2 covers superior responsibility. The principle that domestic courts apply the 
original principles of international law that are incorporated into domestic law is 
accepted, in a manner in which the international tribunals work.'* In accordance 
with that, “joint criminal enterprise” is accepted as a form of complicity, while 
paragraph 2 of Article 176 — Organizing group and inciting to commit a crime of 
genocide, crimes against humanity and war crimes — includes affiliation to such 
a group as a form of individual criminal responsibility, what can essentially be 
considered as conspiracy to commit these criminal offences. 

In Croatia, for prosecuting war crimes committed during armed conflicts in 
the former Yugoslavia, the 1993 Basic Criminal Code has been used, which took 
the provisions about individual criminal responsibility from the SFRY Criminal 
Code. The new Criminal Code [23] entered into force in 1998, in the mean- 
time subjected to numerous amendments and modifications, and was in force 
until | January 2013 when the current Penal Code of the Republic of Croatia 
(“Narodne novine”, No. 125, 7 November 2011) entered into force. In addition 
to general forms of individual criminal responsibility — perpetration, complicity, 
inciting (encouraging) and aiding — the Criminal Code from 1998 provided the 
following forms of liability for international crimes (Chapter XIII): preparation 
(planning), ordering, conspiracy to commit crime, and command responsibility. 

In Serbia, the SFRY Criminal Code (Chapter XVI) is used for prosecuting war 
crimes committed after break of the SFRY, as well as the Criminal Code of the 
FRY [28] that took all of stated forms of criminal responsibility from the previ- 
ous law. The Criminal Code of Serbia from 2006 introduced new forms of crimi- 
nal responsibility for the crimes against humanity and international law — inciting 
to genocide (as separate article, while general form of criminal responsibility, 
encouraging was taken from the previous code), getting heads together with oth- 
ers, becoming a member of a group (joining to commit crimes), and omission. 


3.3. Responsibility for Torts within Common Plan 


Associating of several persons for joint commission of criminal offences is 
not unknown phenomenon in criminal law. Such activity of several persons in- 
volves their previous agreement on a common criminal purpose and the distri- 
bution of roles in its realization. Depending on whether they are associated with 
one-time personal beliefs or long-term criminal activities, such criminal asso- 
ciations have different forms of organizing that differ also in terms of connec- 
tions within the organization. While in some there is equality between members, 
others have firm organization with mostly precisely distinct jobs, even the issue 
of the leader. Independently of the form of association, the characteristic of 
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each of them is that their members act within a joint plan, with mutual relations 
not necessarily of strict hierarchical nature, but the existence of a common plan 
would have to imply consent of wills, an agreement at least in the mildest form. 


3.3.1. Complicity in Crime 


Complicity is a very complicated issue and encounters disagreements in 
criminal law theory. The main point of disagreement is the legal nature of com- 
plicity liability, as well as the notion and forms of complicity, form of culpabil- 
ity that accomplices should participate with in the commission of the offense, 
manner of punishment, and others [29]. There is no disagreement about the fact 
that the existence of complicity requires participation of two or more persons 
in the commission of the offence. Besides this technical presumption, without 
which there is no complicity, it is necessary to fulfill a few other conditions that 
would connect these persons in collective act. For accomplishment of complic- 
ity, it is necessary that they cause legally prohibited consequence with their 
joint unlawful act (objective condition), whereby they have to be aware of joint 
operating (subjective condition). In order for such joint activity of two or more 
persons to be considered as complicity in criminal law sense, it is necessary to 
demarcate persons who enter the criminal zone by form of their participation in 
that joint activity and persons that stay outside that zone. Persons whose actions, 
with subjective condition fulfilled, brought commission of offence are accom- 
plices in criminal law sense [36]. Persons whose contribution to commission of 
offence is not of such intensity, or quality, to react with criminal law do not enter 
the criminal zone [64, p. 232]. 

Depending on the nature of acts of complicity and will with which it is par- 
ticipated in commission of a certain offence, the very term of complicity is used 
in two meanings — stricter and wider. If there are other persons next to the per- 
petrator in roles of assistant or instigator, then we are talking about complicity 
in stricter sense, and when two or more persons appear as perpetrators of that 
offence, then that is co-perpetration, which, together with inciting and helping, 
makes complicity in wider sense. Essence of the issue of accomplices’ respon- 
sibility’s legal nature is taking the stand that an offence committed by complic- 
ity should be treated as separate, or as a sum of separately committed crimes. 
Criminal law theory divided into two separate poles that developed two theories 
about this issue — about dependent and independent nature of accomplices’ re- 
sponsibility. By theory of independent or principle nature of responsibility, there 
is no difference between perpetrator and accomplice, but every accomplice an- 
swers independently for his action, which is that way treated as separate offence. 
Dependent, the so-called accessory, theory is accepted in most of criminal law 
legislations of European countries, and so in the Republic of Serbia. This theory 
looks at offence committed by complicity as one offence with more participants, 
with divided roles to those of perpetrator and those who contribute to commis- 
sion of that offence with their actions. Therefore, dependence refers to relation- 
ships between persons in complicity — without a perpetrator there is no instiga- 
tor, no assistant, nor co-perpetrator. There are different views on the term of per- 
petrations. By the strictest view, perpetrator can only be a person who is direct 
executor of an offence, and by other view, the term of perpetrator is extended 
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on indirect perpetrator and co-perpetrator so we distinguish direct perpetration, 
indirect perpetration and co-perpetration, which is accepted today in German 
criminal law theory [64, p. 233]. In criminal law legislation of Serbia, the most 
strict view of the term of perpetrator is accepted, so co-perpetration is under- 
stood as complicity in a wider sense — co-perpetrator is one of the perpetrators, 
“the one who achieved the entity of an offence with his actions, which means, 
took the action of commission, with all that follows it as characteristics of an 
offence, while acts of complicity ’stand’ outside the entity of an offence, they 
just contribute to its implementation” [29, p. 120]. So, in difference to instigator 
and assistant, who participate in the act that was perpetrated by another person 
and in that way give ordinary contribution to commission of an offence, co-per- 
petrator participates in his own action giving important contribution, conditio 
sine qua non to commission of an offence. Subject of this paper is significant 
interpretation of the role of co-perpetrators in accomplishing the entity of an of- 
fence. There are a few significant theories that treat co-perpetration in different 
ways. By formally-objective theory, co-perpetration is brought down to cases 
of even partially taking the action of perpetration, which cannot be considered 
justified since somebody’s role in accomplishment of an offence can be more 
important than the role of the one who directly takes the action of commission, 
so in that sense, it would be unjustified to reduce it to assistant [64, p. 238]. By 
subjective theory, personal interest is taken into consideration, with neglecting 
the objective contribution to commission of an offence — co-perpetration always 
exists when a participant in commission of an offence wants its commission as 
his own act, setting in with executor’s will (cum animo auctoris). 

In case he acts in a way that he wants the act as someone else’s, so the exist- 
ence of personal interest or personal expectation of an offence cannot be deter- 
mined, he will be considered as assistant.'* However, here appears justified ques- 
tion of how to proclaim the person that significantly contributes to commission 
of an offence, but does not have that special attribute, as a co-perpetrator in of- 
fences that require special attributes, in the so-called delicta propia [29, p. 125]. 
Close to subjective theory is the so-called theory of job division, which is ac- 
cepted in part of jurisprudence in the Republic of Serbia. By this theory, next to 
executor’s will, for the existence of co-perpetration, it is required that participa- 
tion in perpetration of the offence is based on an agreement about joint operat- 
ing [29, p. 126], but there is also the issue of reasonableness of transforming 
assistant by previous agreement into co-perpetrator [64, p. 239]. As a reaction to 
unacceptable extreme subjective theory, materially-objective theory developed, 
also know under the name of theory of power over act, which prevails in crimi- 
nal law theory and practice today. By this theory, besides that the perpetrator is 
anyone who could have had significant influence on the course of commission 
of an offence in any stage of that commission, a perpetrator is also the person 
who has material power over the offence, which can be taking physical acts that 
are directed to accomplishment of certain criminal goal [64, p. 239]. So, having 
in mind “power over act”, co-perpetrator can be somebody who is not direct 
participant in commission of an offence, such as organizers and coordinators 
of commission of that offence. Not a simple task of court, besides determining 
the existence of awareness and will about joint commission of an offence, is to 
weigh objective element of co-perpetration up by this theory, whereby it has to 
take into consideration significance of each participants’ contribution in setting 
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in of the consequence of the offence, as well as its power of influence on course 
of commission of the offence [29, p. 126]. In the end, subjective-objective theo- 
ry that is ruling in jurisprudence and doctrine in the Republic of Serbia requires 
for the existence of co-perpetration that, next to will of the person to participate 
in joint act, there is connection between his acts with the action of perpetration 
— connection between subjective and objective elements. 

In the Criminal Code of the Republic of Serbia, acts of complicity are incrimi- 
nated as separate offences — Co-perpetration (art. 33), Instigation (art. 34) and 
Assisting (art. 35). Assisting and inciting as forms of complicity are provided by 
the Statute of the ICTY and present in practice of that tribunal, while co-perpetra- 
tion is interpreted as a form of perpetration within common criminal plan. Base 
of co-perpetration is conscious and willing commission of a certain offence in or- 
der to accomplish common criminal plan based on a common decision. Common 
decision does not have to be previously agreed, it can be made in passing, tacitly, 
with conclusive acts, from which forms successive co-perpetration. In the prac- 
tice of the ICTY, conclusion about the existence of a common plan is deduced 
from the fact that more person act together in order to accomplish that plan [12, 
§262], whereby common plan does not even have to be strictly formulated, but 
its existence is deduced from all circumstances [55, §262]. 


3.3.2. Criminal Conspiracy 


Joining of more persons in order to commit crimes together means there is 
a previous agreement of those persons. Based on that agreement, that group 
of persons can be organized as conspiracy, group or gang. Members of con- 
spiracy are connected by personal beliefs with one-off aim and when that aim 
is reached, the conspiracy ceases to exist. Group and gang are similar organiza- 
tions in regarding their activities — joint commission of crimes, but differ re- 
garding relations inside the organization. In criminal group, there is equality 
between members, while in gang there is tight organization where it is precisely 
determined who is leader, as well as roles and responsibilities of other mem- 
bers. National legislations solved the issue of criminal joining in different ways, 
mostly incriminating crimes committed by joining as separate crimes, as well as 
through standard forms of complicity. Agreement of persons to commit certain 
crime that five years of prison or a more severe punishment is prescribed for 
is punishable according to article 345 of the Criminal Code of the Republic of 
Serbia — Agreement to commit crime. This is an incrimination of preparatory 
action as a separate crime, which fall under the so-called “delicts—obstacles”, 
because its basic aim is preventive reaction to future commission of crimes 
[29, p. 854]. An arrangement with another about committing a crime, as action 
of this crime, qualifies as an agreement between those persons on committing 
one or more crimes. Form of the agreement is not strictly determined, it can be 
made in verbal or written form, and consent can be give even with conclusive ac- 
tions, whereby existence of undoubted will for joint commission of those crimes 
is necessary [29, p. 855]. Persons who came to an agreement about joint com- 
mission of crime(s) are considered co-perpetrators and answer by principle of 
subsidiarity for committed or attempted crime. There are different perceptions 
in theory whether agreement is preparing of only one specific or more crimes, 
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and as right solution can be considered a compromised solution, which says that 
one crime exists if the agreement refers to more crimes of same type with the 
existence of unique goal of participants in the agreement, and if those are dif- 
ferent types of crimes and goals of participants in the agreement are different, 
then that would be concurrence of those different types of crimes[29, p. 856]. 
In difference to agreement, organized criminal groups are formed in order to 
commit more crimes, which are not precisely determined, not by type of crime, 
not by time, place or manner of commission. The In Article 112 paragraph 22, 
Criminal Code of the Republic of Serbia defines organized criminal group as 
“a group that consists of at least three persons who joined to commit crimes”. 
Organizing an enterprise with the goal of committing crimes is incriminated in 
the crime of Criminal enterprise in article 346 of this Code, and action of this 
crime is alternately determined, as organization of a group or another enter- 
prise (gang, conspiracy, etc.) in order to commit crimes, or as belonging to such 
criminal group. As organization is considered every activity that directly forms 
and organizationally firms such group (enterprise) in order to jointly operate and 
reach goal that it was formed for, and being member of such group is interpreted 
as acceptance to contribute to the implementation of those criminal activities by 
participating in them.'* Manner of participating in the execution of crime within 
a criminal enterprise can be perpetration or one of forms of complicity, while 
culpability is based on intent. 


3.3.3. Conspiracy in Common Law 


In everyday speech, conspiracy means a secret agreement of two or more 
persons about joint operating in order to complete certain goal that mostly has 
negative connotation. Joint operating is a set of different actions in certain logi- 
cal sequence that lead to a set goal, and in accordance with the character of 
those actions, participants in the conspiracy have different roles in it — from pre- 
paratory actions, through assisting to the very perpetration, whereby in case of 
conspiracy, assisting is very often necessary even after the acts of perpetration 
that accomplishes agreed goal. Conspiracy is most often seen in politics, when 
certain politically same-minded persons come to a secret agreement on joint op- 
erating with an aim to bring down constitutional order, which is done violently, 
most often with a coup, which may include terrorist attacks and assassination of 
government officials. Such acts of conspiracy are considered unlawful and are 
incriminated in criminal codes as crimes, so as a crime of conspiracy is consid- 
ered an agreement between two or more persons to break the law. Among expla- 
nations of the doctrine of conspiracy is the assumption of bigger probability of 
commission of crimes if they are done in community. One of the reasons might 
be conspiracy’s every member’s fear of retribution by other accomplices if one 
backs out of commission of a crime. Conspiracy forms in the moment of mak- 
ing an agreement or by taking certain smaller action that marks that agreement. 
In civil law system, instead of conspiracies, term of criminal enterprise is used 
and beside the crimes that attack constitutional order, it comprises other crimes 
to whose commission precedes agreement on joint operating. In this criminal 
law system, the stand of not establishing responsibility based on criminal enter- 
prise (conspiracy) for crimes that go outside of frames of previous agreement is 
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prevailing. However, conspiracy got its full, we might say original meaning in 
Anglo-Saxon law system, and in the jurisprudence of the United States of Amer- 
ica, it became an important concept after the rule Pinkerton was established in 
case Pinkerton v. United States, 328 U.S. 640 (1946). In this case, the Supreme 
Court of the United States of America took the stand that even though there are 
no direct material pieces of evidence of helping or supporting by one of partners 
in a criminal act, the sole fact that he was part of an unlawful conspiracy, that 
he could have predicted possible crimes of other conspirators within the con- 
spiracy and not distanced himself from substantial crimes that were committed 
is enough [33, p. 27]. 

By the so-called Wharton’s Rule, agreement of two or more persons on which 
basis a crime, which would not have even existed if it were not for that agree- 
ment, is committed is not considered conspiracy. It has to be an agreement that 
goes within the entity of crime, such as it is case with drug trafficking (agree- 
ment between seller and buyer). If a defendant backs out of conspiracy, he will 
still be responsible for crimes of conspiracy (criminal enterprise), but from that 
moment on, he will not responsible for crimes of other based on the rule Pinker- 
ton. Model Penal Code provides four types of agreement that fall under defini- 
tion of conspiracy and by which a person is guilty of conspiracy if he agreed to: 
(1) commit a crime, (2) try to commit a crime, (3) incite another to commit a 
crime and (4) help another person in planning or commission of a crime. 

When it comes to Statutory Law, many laws require evidence of commission 
of an overt act with conspiracy. That is evidential fact that criminal intention is 
deduced from, and with that, participation in crime based on which all partici- 
pants in conspiracy can be accused. Overt acts can be: renting vehicles, acquisi- 
tion of arms or explosives, or another act that can be connected with place of 
event and action of crime. 

There are deviations in requirement of mens rea. Customary law requires 
proof that at least two persons had the necessary intention for conspiracy, 
whereby it means that two or more persons intended to agree and achieve the 
object of their agreement. Courts are not in unison when interpreting “intention” 
SO ones require that sides have unlawful result as a final goal, while other allow 
conviction for conspiracy based on mere knowledge of participants of conspira- 
cy that such result could come out of their actions. Most countries accepted the 
approach from the Model of Penal Code where one is responsible of conspiracy 
if he agreed with another person to commit a crime together, and conspiratorial 
agreement must be achieved with the goal of promoting or facilitating commis- 
sion of fundamental part. In legislations that rely on the Model of Penal Code, 
there is not conspiracy between two persons if one of them is aware of their final 
goal but does not share criminal intention with the other person. It is considered 
that participant in a conspiracy does not have to know that another person is 
participating in it, nor the identity of other participants, nor he has to participate 
in every act of conspiracy, but he has to have general awareness of the extent 
and goal of criminal enterprise. Addition to regulation from §5.03 (1) that de- 
termines unilateral approach about conspiracy is §5.03 (2) that provides that if 
a person “knows that the person he is making a conspiracy to commit a crime 
with is in league with another person or persons to commit the same crime, he is 
guilty even of the conspiracy with this other person or persons to commit such 
crime, regardless of knowing or not knowing their identity”. 
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By models of organization, we distinguish the so-called Wheel Conspiracies 
and Chain Conspiracies. Characteristic of Wheel Conspiracies is that there is an 
organization of illegal businesses that are managed by a central personality or 
group (Aub), around which are other participants (spokes) and that are mutually 
connected by joint criminal aim. If success of reaching that aim depends on 
greater ramification of conspiracy, then every spoke in the wheel develops its 
own wheel, that way forming Chain Conspiracy. 

Having in mind that in case of conspiracy presumption of innocence is not 
valid for the defendant, but that the burden of proving that he did not participate 
in it is on him, as well as the circumstance that being part of a conspiracy makes 
an individual responsible for all that the other members of that conspiracy did 
even when he did not approve of those, or even knew of a crime that goes out- 
side of frames of joint agreement, in American public, criticism that point out 
that such legal institute is a serious threat to equity appear more often. 
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Joint Criminal Enterprise 
in the Practice of the ICTY 


CTY’s trial chambers require a significant contribution to the commission of 

the crime as a necessary condition for the existence of any form of complic- 
ity. Where a “significant contribution” is a standard too high to find a defend- 
ant guilty for any of the crimes under jurisdiction of the ICTY, the Prosecution 
introduced, and the Court accepted, a modified form of individual criminal re- 
sponsibility — participation in a joint criminal enterprise. This new form of crim- 
inal responsibility derives from complicity, prior existence of a “criminal plan” 
is required, but it is actually a form of perpetration because it does not require a 
proof of specific hierarchical relationship between participants in realization of 
the criminal plan — each of participants responds not only for his own acting, but 
also for actions of other participants in realization of the pre-designed plan. Such 
form of liability has its roots in vicarious liability, the Common Law’s institu- 
tion that represents a common point for joint criminal enterprise and command 
responsibility, two in many ways specific and controversial forms of criminal 
responsibility affirmed in international criminal law through the practice of the 
ICTY. Affirmation of joint criminal enterprise (JCE) in front of the ICTY is car- 
ried out with reference to some existing theoretical postulates about conspiracy 
for committing crimes, and the importance of confirmation or demolition of this 
concept has already produced a reaction of legal theory, so it can be regarded to 
as a special legal doctrine. 


4.1. Actus Reus of Joint Criminal Enterprise 


In explaining the actus reus of joint criminal enterprise, the Appeals Chamber 
in the case Tadi¢é adduced three objective elements of joint criminal enterprise 
as a way of participating in one of the offenses prescribed in the Statute of the 
ICTY: a plurality of persons, existence of acommon plan, design or purpose that 
represents or involves commission of the offense provided for by the Statute, 
and participation of a defendant in a common design involving perpetration of 
one of the offenses under the Statute [12, §227]. 
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4.1.1. A Plurality of Persons 


A plurality of persons as an objective element implies that more persons must 
participate in joint criminal enterprise, organized in military, political or ad- 
ministrative structures — as it is in cases led before the U.S. Army Court in 
Europe (The Borkum Island Case — United States v Kurt Goebell et al.) and 
British Military Court (The Essen Lynching Case). The problem that arises in 
practice of the ICTY regarding a plurality of persons is in unspecified number 
of them, which may be quite wide, even up to several thousand participants, 
creating a base for disguised introduction of collective responsibility in interna- 
tional criminal law [31, p. 122]. Thus, in the case “Kvocka and others”, the Trial 
Chamber held that “criminal endeavor can range anywhere along a continuum, 
from two persons conspiring to rob a bank to systematic slaughter of millions 
during a vast criminal regime comprising thousands of participants” [50, §307]. 
On that statement, this Chamber bases the stand about a larger number of sub- 
sidiary criminal enterprises within a wider criminal plan (example: concentra- 
tion camps under a criminal regime). The Trial Chamber considers that mere 
membership in a particular organization does not automatically mean individual 
criminal responsibility of such person if their participation does not make a 
significant contribution to commission of the crime. However, the same Trial 
Chamber considers that there is also a significant contribution in passive attitude 
of a member of the organization toward committed crimes, if his personality or 
position is of a special importance, which may extend criminal responsibility on 
the basis of participation in a joint criminal enterprise to the top of the pyramid 
of leadership already on the fact that someone is on such position, which is an 
objective fact. An example of such a broad criteria in regard to slew is the indict- 
ment against Jadranko Prli¢ and others, in which the prosecution expressed the 
following view in regard to the number of participants in a joint criminal enter- 
prise: “Each participant, by his or her acts, omissions, practices or conduct, both 
individually and in concert with or through other persons, substantially contrib- 
uted to carrying out the enterprise and accomplishing its purpose” [67, §16]. 
On the list of participants in the joint criminal enterprise in that case, the Pros- 
ecutor placed several top officials of the Republic of Croatia, members of the 
government and political structures of Croatian Republic of Herzeg-Bosnia,'° 
most posthumously (Franjo Tudman, President of the Republic of Croatia; 
Gojko SuSak, Minister of Defense of the Republic of Croatia; Bobetko, one 
of the most important generals in the Army of the Republic of Croatia; Mate 
Boban, President of Croatian Republic of Herzeg-Bosnia), HVO, political party 
Croatian Democratic Union (HDZ) and the Croatian Democratic Union Bosnia 
and Herzegovina, a larger number of unnamed members of the military and 
paramilitary units, local military units, police, intelligence services, not only 
of Croatian Republic of Herzeg-Bosnia but Croatia, too, and “other persons 
known and unknown” [67, §16]. With such broad involving of a number of the 
participants, the Prosecution made a position that would make proving mens 
rea of the participants in the joint criminal enterprise easier for them, since 
from one hand, it allows including of numerous acts into the “foreseeable con- 
sequences ofa criminal plan”, and from the other hand, in this way they attribute 
criminal character to these organizations, with the controversial statement that 
not all individuals belonged to criminal structures and joint criminal enterprise 
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[17, p. 101-106]. Although in defense of applying of the concept of joint crimi- 
nal enterprise they assert that it is based on individual responsibility, in practice 
it appears that it pulls towards responsibility of collectivity and state. This is 
done in an indirect way, on basis of their position and assumed participation in a 
joint criminal plan, they incriminate the government and military officials, and 
with them many unknown persons. Even in the judgment in the Tadi¢ Appeals, 
the Chamber takes the stand that the majority of international crimes that were 
committed in situations of war represent manifestations of collective criminal- 
ity — a community of persons commits crimes in order to realize a common 
criminal plan [12, §191—3]. In implementation of the criminal plan, someone is 
a direct perpetrator, while the rest are in other roles, and by the opinion of the 
Chamber, this circumstance does not have lesser moral weight. However, not for 
one moment must be forgotten that a punishment must be individual, should not 
affect anyone other than those who are found guilty of a criminal act, and there 
is no doubt that in this way, by rendering judgments to individuals on the basis 
of participation in a joint criminal enterprise, a moral rebuke is imposed not only 
on individual but also on collectivity whom he belongs to on various grounds. 


4.1.2. The Existence of a Common Plan, Design or Purpose 


Common criminal design lies in basis of objective grounding of joint crimi- 
nal enterprise. However, opposed to perpetration, such plan itself does not have 
to produce a criminal offense. Common plan must proclaim a goal, however 
it does not have to happen in advance, but can happen on the go, according 
to the circumstances. In the first judgment of the ICTY, which introduced the 
concept of joint criminal enterprise in practice of this tribunal and international 
criminal law, common plan is expressed as a common criminal purpose to elimi- 
nate non-Serb population from region of Prijedor by committing inhumane acts 
[12, §230 ]. That some persons were killed during such a “planned” action, even 
though murder was not the intention of the accused, from the circumstances 
and the manner of committing of the common criminal plan such an outcome, 
respectively such consequences, was foreseeable and accordingly he bears re- 
sponsibility for committed killings [12, §232]. This is a typical example of li- 
ability according to the rule Pinkerton [33, p. 27]. There is no single definition 
of common criminal plan, but its determination is given arbitrarily on a case-to- 
case basis. Not only in this, but also in some other judgments of the ICTY, it can 
be seen that expressions plan, project, intention, design and purpose are used in 
nearly the same meaning. Although these are not linguistic synonyms, therefore 
not identical conceptual categories, the Prosecution and trial chambers accept 
them as such and in that way make an additional uncertainty in the understand- 
ing of this doctrine. 

In practice, there is also a problem in the lack of system in formulation of 
joint criminal enterprise. If an attitude is already taken that within a general joint 
criminal enterprise may exist subsidiary joint criminal enterprises of smaller 
scale, then it was legally logical and in the interest of justice to necessarily de- 
fine global joint criminal enterprises of entities as participants in armed conflicts 
in the former Yugoslavia. Individual criminal plans could have been matched 
into such global joint criminal enterprises, and thus could have been avoided 
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series of contradictions, which, among other things, open the issue of opposition 
of joint criminal enterprises. Thus, for example, in the indictment against Milan 
Martic¢, as a joint criminal enterprise is alleged “the forcible removal of majority 
of the Croat, Muslim and other non-Serb population from approximately one- 
third of the territory of the Republic of Croatia (“Croatia’’), and large parts of the 
Republic of Bosnia and Herzegovina (“Bosnia and Herzegovina”), in order to 
make them part of a new Serb-dominated state by committing crimes in violation 
of Articles 3 and 5 of the Statute of the Tribunal” [17, p. 114], and refers to the 
period from August 1991 until August 1995. In the joinder indictment against 
Gotovina, Cermak and Markaé, the Prosecution accused them of participating in 
a joint criminal enterprise whose purpose was “permanent removal of the Serb 
population from Krajina region by force, fear or threat of force, persecution, 
forced displacement, transfer and deportation, appropriation and destruction of 
property or other means”, that was “at least from July until the end of September 
1995”, so at that time, in the same space, concurrently we have two mutually op- 
posed joint criminal enterprises [17, p. 115]. Analyzing these cases in a separate 
study, the Academy of Legal Sciences of the Republic Croatia quite reasonably 
points out a number of open questions: why the duration of the criminal plan 
of Gotovina, Cermak and Markaé is reduced only to a period of two months 
and if it is possible to achieve a maximalist goal in such a short period; if the 
goal was elimination of an entire national corpus, why the realization of the 
plan happened only on a limited space; why the military operation “Storm” is 
treated as joint criminal enterprise, whilst the “Flash” not, even though those 
who planned both actions could have predicted in the same way migration of the 
Serb population as a result of the implementation of such a plan [17, p. 116]? We 
can add another question, which is not asked in this really thoroughgoing study, 
and points to a juridically absurd situation that may arise as a result of criminal 
responsibility based on joint criminal enterprise. Namely, from the transcripts 
of the meeting of the President of the Republic of Croatia, Franjo Tudman with 
the Croatian military leaders, held on 31 July 2005 at Brioni, it was found that, 
on the issue of joint criminal enterprise, Tudman said it was the most important 
to initiate a mass exodus of civilians that would be followed by the army, and in 
the same motion the Prosecution also points to the alleged deal between Fran- 
jo Tudman and Slobodan Milosevic from 1992 about “humane resettlement” 
in order to create “pure ethnic areas” in Croatia and Bosnia and Herzegovina 
[17, p. 115]. The question is why, consequently to the expressed attitude of 
the ICTY, there is no joinder indictment against Franjo Tudman and Slobodan 
MiloSevic for joint criminal enterprise. Because if the assertions that they cre- 
ated a plan aimed at a forcible transfer of population over a wide geographic 
area in order to create an ethnically pure territories are true, they could have pre- 
dicted that its realization would inevitably lead to mass crimes. Deliberation of 
the next objective element of the JCE will give us the answer to another question 
that suggests itself — given the practice of the ICTY, how many people would 
have been indicted for participation in such joint criminal enterprise. 
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4.1.3. Participation of the Accused in the Common Design 


Any activity that contributes to the achievement of a common plan is consid- 
ered participating in a joint project. It does not have to be a direct commission 
of a specified criminal offense referred to in Articles 2—5 of the Statute of the 
ICTY, but also any other form of assistance or contribution to the execution of 
a common plan or purpose [12, §227]. The panels of the ICTY have a stand that 
participation in joint criminal enterprise includes acts of direct perpetration such 
as: violence against civilian populations [12, §306, 311], acts of extermination, 
persecution, murder, inhumane acts [51, $63], arranging committing crimes 
[54, §644], as well as supervisory functions that contribute to the implementa- 
tion of the common plan [9, §39]. Also, there is a difference between acts of 
complicity and offense committed with intent to achieve a common goal or plan 
to commit a crime [12, §229]: 

— the aider and abettor is always an accessory to a crime perpetrated by another 
person, the principal; 

—in the case of aiding and abetting no proof is required of the existence of a 
common concerted plan. No plan or agreement is required: indeed, the princi- 
pal may not even know about the accomplice’s contribution; 

— the aider and abettor carries out acts specifically directed to assist, encourage 
or lend moral support to the perpetration of a certain specific crime (murder, 
extermination, rape, torture, wanton destruction of civilian property, etc.), and 
this support has a substantial effect upon the perpetration of the crime. By 
contrast, in the case of acting in pursuance of a common purpose or design, it 
is sufficient for the participant to perform acts that in some way are directed to 
the furthering of the common plan or purpose. 


Contribution to commission of the offense does not have to be significant, 
just participation is sufficient in order to prove common intention, whereby 
Prosecutor need not demonstrate that the accused’s participation is a sine qua 
non, which the crimes would not have been committed without [10, §97-—8]. 
Participation in the implementation of a common criminal plan is the foundation 
on which accused may be charged with any misdeed of any of the participant in 
the joint criminal enterprise, which completely corresponds to Pinkerton doc- 
trine, so it is reasonable to say that when a person is charged on the basis of re- 
sponsibility for other participant in a joint criminal enterprise, the Anglo-Saxon 
form of vicarious liability is actually applied [31, p. 59-62, 127]. 

Determining joint criminal enterprise this way, the Prosecution and the 
Court leave themselves ample room for qualification of some behaviors as 
crimes, because the wider diapason of qualifications the simpler proving, what 
among other things is the reason for the existence of such form of criminal 
responsibility. That meaning is increasingly realized within the ICTY and in 
the corridors of the Prosecutor’s Office, in a joking tone that is not devoid of 
reality, English acronym of joint criminal enterprise, JCE, is translated as “just 
convict everyone” [40]. 
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4.2. Mens Rea and Forms of Joint Criminal Enterprise 


Participation in a joint criminal enterprise is subsumed under individual crim- 
inal responsibility, under perpetration, but relying on my own view of case law 
after the Second World War, the Appeals Chamber in the Tadi¢ Case distinguish- 
es three forms of its manifestation, which accordingly to their essential charac- 
teristics can be called basic, systematic and expanded form [20, p. 119-125]. 


4.2.1. The Basic Form (JCE I) 


The basic form, or the first category, as it was defined by the Appeals Cham- 
ber in the Tadi¢ case (12§ 196), consists of those cases in which it was estab- 
lished that all co-defendants have the same criminal intent that they carried out 
in accordance with a common plan. This case is also referred to as a form of 
complicity. Example: all accomplices agree to commit a concrete criminal of- 
fense (killing is used as an example in the judgment), they have different roles 
in its perpetration within the plan, but all have the intention to commit the crime, 
and therefore bear criminal responsibility, regardless of the specific role that 
they had in the individual plan. Stated objective preconditions must be achieved, 
whereby regarding participation in joint criminal enterprise variety of situations 
are accepted — from the complete cooperation to very thin connections. Since 
this is a complicity and unity of criminal intent, it is reasonable to expect that this 
form of joint criminal enterprise is attributed to persons who have participated 
in smaller groups, who know each other, and thereby operate in a limited space, 
what characterizes most of the cases of the ICTY [12, §196, 228]. However, the 
Trial Chambers of the ICTY have not been consistent in this regard, they as- 
cribed participating in joint criminal enterprise even when the direct perpetrator 
does not participate in a joint project with the persons who represent logistics of 
direct perpetrators, as it was done in the case Krajisnik who was charged with 
contributing to the implementation of joint criminal enterprise, whilst direct per- 
petrators were from different groups at different localities [52, §883]. On the 
other hand, the Trial Chamber in the case Brdanin did not accept such merger of 
immediate perpetrators with the defendant, holding that they could have formed 
groups for the same crime independently from each other, and that there did not 
have to be consent among them to joint commission of crimes [20, p. 121]. In 
regard to mens rea, there must be an intention, regardless of the final outcome, 
intent to commit a criminal offense is required, and that intent is shared by all 
co-perpetrators[47, §984]. The existence of intent is determined by proving that 
the accused had the necessary knowledge of the criminal character of the enter- 
prise, but nevertheless continued to participate in it [10, §88]. 


4.2.2. Systemic Form (JCE II) 


The second category, respectively a form of joint criminal enterprise is char- 
acterized by existence of a system in the implementation of a criminal plan. 
The defendant knew that he was a part of an organized system of ill-treatment, 
respectively of a joint plan aimed at commission of crimes. The most typical 
example of this form of joint criminal enterprise are concentration camps where 
the participants of the enterprise have knowledge of the system of ill-treatment 
that is carried out and that the common intention is commission of crimes against 
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prisoners [10, §182]. If the existence of intent to participate in a joint criminal 
enterprise is not proved directly, it is derived from position and tasks of par- 
ticipant in the system of joint enterprise. In this regard, ICTY also considers as 
evidence the position of authorities, even though it alone does not represent a le- 
gal condition of criminal responsibility, given that high position and rank of the 
accused may be an important evidence of his awareness of the system, therefore 
of crimes that were carried out in it, and which, if he did not participate in them 
directly, ultimately he did not prevent but contributed with his participation to 
the existence of conditions to commit them [10, § 101, 12, § 203]. However, 
even the administrative works in the camp are considered participation in joint 
criminal enterprise, and that view is based on the existence of awareness among 
employees about the crimes that are committed in the camp [50, §278]. Such 
derivation of responsibility from employment status within such system is noth- 
ing more than a reference to strict liability. Criminal responsibility only on the 
basis of belonging to an organization would be a liability for a crime that is not 
provided by the ICTY Statute, and therefore the principle nullum crimen sine 
lege is violated. The Trial Chamber in the case Kvocka referred to the judgment 
of military courts in cases “Einsatzgruppen” and “Dachau”, however, the Trial 
Chamber in the case Kmojelac indicated that the organizations referred to in 
these judgments were declared as felonious, and based on that defendant could 
have been charged for participation in a joint criminal enterprise, so they cannot 
be taken as basis for judgments of the ICTY on the same basis, but the accused’s 
intention must be proven [17, p. 142-144]. 

In regard to mens rea, awareness (personal knowledge) about the system of 
ill-treatment, as well as the intention to carry out the system of ill-treatment is 
required. Awareness is proved directly from testification or “reasonable conclu- 
sion based on the position of the indictee” [12, §228, 9, §96, 10, §198]. Con- 
sent is not necessary for every form of ill-treatment within a given system, but 
knowledge of the system in general and acceptance of it, whereby that accept- 
ance should be considered as evidence of an intention to contribute to the crimi- 
nal plan [9, §97, 10, §118]. 


4.2.3. Extended Form (JCE HD 


The third category, the so-called “extended form” is just an epitome of the 
doctrine of Pinkerton. Namely, this form of joint criminal enterprise is “ex- 
tended” to the offense that was not included in the common plan, but it hap- 
pened, and according to the nature of the common criminal plan it could have 
been predicted, and thus criminal responsibility for that “unplanned” crime is 
attributed to all members of the joint criminal enterprise [12, §204]. Example: 
during ethnic cleansing, by eliminating ethnic groups from a territory, it came 
to a murder of one or more members of these ethnic groups — given the nature 
of the crime of ethnic cleansing such an aftermath was predictable, and the ac- 
cused who have not committed crimes outside the plan were either reckless or 
indifferent to that risk, not taking all necessary measures to prevent that crime, 
so criminal responsibility may be imputed to all participants within the common 
enterprise [12, §204]. 

Necessary mens rea is divided into two parts [12, §206, 220]: 
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—in relation to common plan, intention for participation in the joint criminal 
enterprise and giving a contribution to its implementation is required, 

—in relation to a crime that occurred outside the common plan, indirect intent 
(dolus eventualis, also called “advertent recklessness” in some national legal 
systems) is required, whereby it must be proved for each member of the joint 
criminal enterprise that he could have predicted an additional consequence, 
respectively that he had sufficient knowledge on the basis of which such crime 
would represent a natural and foreseeable consequence, and that he was aware 
that such consequence was possible, but awareness of the substantial likeli- 
hood is not necessary [20, p. 124]. 
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Legal Foundation of Joint 
Criminal Enterprise 


onsidering clearly demonstrated and in the practice confirmed relation be- 

tween the institute of joint criminal enterprise and Anglo-Saxon form of re- 
sponsibility for another, vicarious liability, the story of its historical development 
could begin from the case law observed in countries where the Common Law 
legal concept dominates. The originator of this concept of criminal responsibil- 
ity - ICTY Appeals Chamber in the case of “The Prosecutor v. DuSko Tadic”, 
referred to the case law as a source, formulating at the same time this form of 
criminal liability as a doctrine [12, §224], not limiting itself only on the practice 
of criminal legislations in the Anglo-Saxon countries. This issue has not been 
specifically dealt with by any international agreement, although we will see that 
the Appeals Chamber referred to them as a source. In terms of legal theory, which 
should also be a part of the basis of a doctrine, the Appeals Chamber did not ex- 
press its opinion, simply because in the criminal law theory it is difficult to find a 
source that would fit the concept of joint criminal enterprise, the way it designed 
it. Criminal law theory has elaborated the issue of joining to commit criminal 
acts, and in countries with the Common Law concept special attention has been 
paid to the concept of conspiracy. The issue of criminal joining is still current for 
legal theory, especially given the increasing importance of activities in counter- 
acting organized crime. However, in terms of joint criminal enterprise, it is dif- 
ficult to find a stand in legal theory, which this concept of criminal responsibility, 
conceived by the ICTY, could rely on to. Practically, the theory of joint criminal 
enterprise begins from the judgment of the ICTY Appeals Chamber.'* Of course, 
there were numerous papers on the subject of responsibility for others (vicarious 
liability) in legal theory, originating before the year the judgment of the Appeals 
Chamber dates from (1999), as well as those that analyzed court decisions re- 
lied upon by the Appeals Chamber. But, given the uniqueness of joint criminal 
enterprise in the ICTY practice, reference to these papers would be at the least 
disputable because they are mainly deliberations of theories of conspiracy and vi- 
carious liability in criminal law,'’ and the ICTY showed a tendency to dissociate 
from them and the depicting of the theory of joint criminal enterprise as different, 
both in terms of objective and subjective elements. 
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5.1. Jurisprudence before the Establishment of the ICTY 


In addition to the main trial, conducted at the International Military Tribunal 
in Nuremberg, where it was judged to the highest political and military leaders 
of Nazi Germany, at courts of the occupying forces in Germany, twelve more 
trials were conducted against other persons and groups who committed crimes 
in the service of Nazi authorities. Jurisdiction of the courts of the occupying 
forces was established by the Law no. 10 of the Control Council for Germany, 
issued 10 December 1945, and this legal act, as well as the Statute of the Inter- 
national Military Tribunal was legally based on London Agreement. Looking 
for foothold in customary international law for participation in achievement of 
a “common criminal plan” as a specific form of individual criminal responsibil- 
ity, the Appeals Chamber in the Tadié¢ case relied on several such trials. In the 
judgment of the Appeals Chamber, they are classified by forms of manifestation 
of joint criminal enterprise, and we will expose them here by the origin of the 
courts before which they occurred, keeping in mind that they are considered as 
a confirmation of the existence of this institute in the Common Law. 


5.1.1. British Military Courts 


In the case of Almelo (Georg Otto Sandrock et al.) [12, §197], processed from 
24 to 26 November 1945 in the Dutch city of Almelo, the British Military Court 
convicted four German non-commissioned officers who committed execution 
of a captured British airman and one habitant of Almelo who was hiding him in 
his house. During the commission of this crime the accused had different roles 
in it — one of them organized the entire process, the second one was executor, 
while the third and fourth, alternately each per execution, kept guard to prevent 
anyone’s access to the place of execution (on the edge of a forest near the town 
of Almelo). The opinion of legal counsel of the Military Court is significant, 
where he pointed to the indisputable fact that they all knew where and why they 
were going, and “if people are all present together at the same time taking part in 
a common enterprise which is unlawful, each one in their own way assisting the 
common purpose of all, they are all equally guilty in point of law” [12, $197]. 

The Appeals Chamber in the Tadi¢ case saw an opportunity to attribute re- 
sponsibility for a common purpose based on the concept of causality in the 
case Jepsen and others (Gustav Alfred Jepsen et al.), processed from 13 to 23 
August 1946 in Luneberg in Germany. The accused German soldiers, includ- 
ing the firstly named Jepsen, killed about eighty internees during their transit 
from one concentration camp to another, a few weeks before the capitulation 
of Germany. The court stated that by the fact that Jepsen joined the voluntary 
execution of those people, himself committing at least one murder, he helped 
the other participants in the crime instigating them with his act and in that way 
contributed to the execution, so all the victims of the crime may be put on souls 
of all of them [12, §198]. 

The Military Court in Hamburg (4—24 August 1948) judged in the case Pon- 
zano (Trial of Feuerstein and others) to multiple people accused of killing four 
British prisoners of war in violation of the rules of warfare, and the legal counsel 
expressed the view that in order to prove the accused guilty, it is enough to prove 
that they had at least indirect involvement in the crime, that their role was such 
that contributed to achievement of the criminal purpose in any way. 
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Therefore, they must be part of the chain of causation, whereby it is not nec- 
essary that their participation is a sine qua non, but it is important that it is an 
illegal act, and also there must be knowledge of “the intended purpose of the 
criminal enterprise” [12, §199]. 

In the case known as Belsen (Trial of Josef Kramer and 44 others), from 17 
September to 17 November 1945, also in German village Luneberg, the British 
Military Court led the case against the commander of the German concentration 
camp of Bergen-Belsen, Josef Kramer, and 44 other defendants (11 executives 
and 34 other members of the camp staff). Formed late in 1939 and early 1940s in 
the vicinity of German places Bergen and Belsen, this camp for prisoners of war 
was tured into a concentration camp in 1943. Until then, mainly Belgian and 
French and, after opening the so-called “Eastern Front”, Soviet prisoners of war 
were being brought there. After transforming this place to a concentration camp, 
Jews, Gypsies, Jehovah’s Witnesses, political opponents of the Nazi regime, 
criminals, “asocial” personalities and homosexuals were imprisoned there. Jews 
were mostly brought from Holland and were used for exchange for German 
prisoners of war under control of the Allied Forces, and for that reason they had 
a bit more favorable conditions than in other camps. Still, about 20,000 Soviet 
soldiers, prisoners of war, died of hunger and cold at the time. By transforming 
the camp for prisoners of war to a concentration camp, its management was 
taken over by SS units, and from December 1944 and arrival of Josef Kramer 
from Auschwitz on the position of the commander of this camp, living condi- 
tions in it became drastically worse. It is estimated that about 100,000 inmates 
were killed under command of the SS, half of whom were prisoners of war 
from lines of the Soviet forces. Due to the onrush of Soviet forces, Germans 
rapidly shifted prisoners from other camps to Bergen-Belsen, so the number of 
prisoners of 7,300 at the end of July 1944 grew over 60,000 by April 1945. Due 
to the extremely inhumane conditions in the camp, overcrowding and lack of 
food and water, dysentery, typhoid and tuberculosis were spreading rapidly, the 
same speed the prisoners were dying. During the liberation of the concentration 
camp, on 15 April 1945, the British forces found horrific inhuman conditions, 
thousands of corpses and people half-alive. The guards left the camp and people 
imprisoned in huts without water, causing further victims, and more than 13,000 
prisoners died after the liberation of the camp. In order to prevent the spread of 
infectious diseases, British forces ignited the camp with all the found corpses. 
Prosecutors, supported by the legal adviser of the military court, took the stand 
that three conditions are necessary, and fulfillment of those would in each case 
establish guilt [12, §202]: 

(i) the existence of an organized system of ill-treatment of prisoners and com- 
mission of various crimes the accused are charged with; 

(ii) the accused’s awareness of the nature of the system; and 

(i11) the fact that in some way the accused actively participated in enforcing the 
system, i.e., encouraged, aided and abetted or in any case participated in the 
realization of the common criminal design. 


On this basis, the court declared a total of 30 defendants guilty of systematic 
torture and killing of prisoners of the camp, sentencing 11 of them to death and 
19 to prisons, while the others were acquitted. 

The Appeals Chamber in the case Tadi¢ gives special attention to the case 
well-known under the name The Essen Lynching Case (Essen West — Trial of 
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Erich Heyer and six others). It was conducted before the British Military Court, 
which pointed out that it was not a trial under English law [12, § 207]. The sub- 
ject matter of this case was the lynching of three British soldiers as prisoners of 
war, which happened on 13 December 1944 in German town of Essen. Namely, 
on that day German captain Heyer sent his soldier with three British prisoners of 
war to Luftwaffe unit for interrogation, and during their send-off, from the stairs 
at the exit from the building he told his subordinate that he should not prevent 
possible ill-treatment of British prisoners by German civilians, if it happened, 
since the Brits would be shot anyway. Although it was not directly addressed 
to the mass of civilians in front of the barracks, this instruction was given loud 
and targeted enough that there is no doubt that it was an incentive for the most 
aggressive citizens to actually take such an action. They did it undisturbed in 
one of the main streets of Essen, attacking the Brits by sticks and stones, and 
an unidentified German corporal joined them firing towards the prisoners and 
wounding one of them in the head. The enraged mass threw the Brits over the 
bridge whereby one of them was immediately killed by the fall, and two others 
were beaten and shot to death [12, $207]. The defense insisted on proving the 
intention of the defendants, but the prosecutor argued that such proving is com- 
pletely unnecessary because it would be proved a murder by British law, whilst 
that was a classic lynching, act of violence resulting in death that may also arise 
out of negligence, therefore without intent. According to the prosecutor, conduct 
of the accused German captain in this case undoubtedly caused the murder of 
three prisoners, and he bears moral and criminal responsibility for their deaths, 
exactly as every civilian in the crowd who at least once hit the prisoners. The 
prosecutor believed that the German soldier who accompanied the prisoners is 
not liable on basis of failure to act, but the court was not of such an opinion and 
sentenced him to a term of five years’ imprisonment. Captain Heyer was sen- 
tenced to death by hanging, as well as civilian Johann Braschoss who was came 
down from the bridge and threw one of the two living prisoners into the river, 
while the civilian Karl Kaufer was sentenced to life in prison, and Hugo Bod- 
denberg to a term of ten years’ imprisonment. The court did not determine who 
committed the murder, but found that the accused contributed to the killings 
with their participation, and based on their actions they could have predicted 
that someone would kill the prisoners. 


5.1.2. U.S. Military Commission 


In the case Einsatzgruppen (United States v. Otto Ohlendorf et al.) that was 
conducted before the American military tribunal in Nuremberg, the proceed- 
ings were conducted against members of the paramilitary group, which was 
founded within the German SS units with the task of liquidating Jews, Gypsies 
and political opponents of the German Reich, both in the World War II and the 
events that preceded it. This criminal organization consisted of four groups: A 
— operated in Estonia, Central Latvia and Lithuania, B — operated in Moscow, 
C and D — operated on the territory of Ukraine and the Caucasus. All these 
groups were responsible for killing over a million people, so this case has taken 
a special place in the history of criminal proceedings of international character, 
and it certainly represents the biggest criminal proceedings that were conducted 
outside the main Nuremberg Trial. It was a different process because it was not 
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judged to the top military and political leaders for planning and organizing the 
crime, but to the direct implementers, whether it was a direct commission of 
the murders or some other form of active participation in them. The trial was 
performed on the basis of Control Council Law No. 10, but the Military court 
took the stand that neither this law, nor any known system of criminal law, lim- 
its culpability for murder only to the person who directly pulled the trigger, but 
the accomplices are equally responsible — “those who consent to participate in 
commission of a crime or are connected with plans and enterprises related to the 
execution, or those who order or encourage crime, and also those who belong 
to an organization or a group involved in the commission of crimes” [17, p. 72]. 

As an example of a common criminal purpose, the Appeals Chamber in the 
case Tadi¢ cited the case of the first Nazi concentration camp Dachau (Trial of 
Martin Gottfried Weiss and thirty-nine of others), where nearly 200,000 people 
were imprisoned during twelve years (1933-1945) [68]. The exact number of 
victims in this camp is unknown — German data say about 41,500 victims [34], 
while the trial before the U.S. military court ascertained about four times that 
number, 160,000 people killed. In the first years of its existence, the prison- 
ers were political opponents of Nazi regime, Jehovah’s witnesses, Gypsies and 
asocial personalities (returnees in crime), and using prisoners’ labor from early 
1937 to mid 1938 the SS completed the construction of a larger camp that served 
as a model for other, later formed concentration camps for imprisoning mostly 
Jews, members of the Slavic nations and captured members of the allied forces. 
It was a place where medical experiments, labor exploitation, starvation and 
execution were carried out. Members of the SS units came to this camp in order 
to train how to carry out these crimes in other camps. As well as in the Bergen- 
Belsen concentration camp, at the end of the war the Germans brought the in- 
ternees from other concentration camps to Dachau, and during the liberation 
of this concentration camp (29 April 1945), the Americans found 30 train cars 
full of bodies of internees from other camps. Shortly before the liberation, the 
Germans took 7,000 prisoners on a “death march” to the place of Tegernsee in 
the southern part of Germany. The Jews were most of the prisoners, and during 
that march ruthlessly killed, some died of hunger and exhaustion, while a small 
number of survivors was liberated by the U.S. forces in early May 1945. At the 
trial, which was held from 15 November to 13 December 1945, 40 defendants 
were declared guilty and sentenced because of their participation in the imple- 
mentation of a common purpose to commit crimes (9 of them were commanders 
of the camp, while the others were leaders of the camp blocks, guards, medical 
and other support staff). Their responsibility reflected in the direct commission 
of a crime, aiding and abetting the criminal system the way it was established 
in the camp. As in the case Belsen, the prosecution had to prove that there was 
a system of ill-treatment with a goal of committing crimes from the indictment, 
that the defendants were aware of the system, and that each of them contributed 
to the perpetration of the crime with their actions. Although the defense objected 
that it is not clear whether it was a charge of conspiracy, the court did not give a 
clear answer, acknowledging all the allegations of the charge and sentenced all 
of 40 defendants, 33 of which on death penalty [17, p. 71]. 

The Appeals Chamber in the case Tadi¢ connected this trial with the case 
Belsen, stating that the accused were convicted because they “had acted in pur- 
suance of a common design to kill or mistreat prisoners and hence commit war 
crimes” [12, §202]. 
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Similar events to the Essene lynching were happening on German island of 
Borkum (The Borkum Island Case — United States v. Kurt Goebell et al.). Name- 
ly, an Allied aircraft, the so-called flying fortress, with seven crew members force 
landed on this island on 7 August 1944. The crew members were captured by 
members of German armed forces, and after that the prisoners were led down 
the streets of Borkum. On that occasion, members of the Reich Labor Office first 
beat the prisoners with shovels, on order of their superior, after what the beating 
was continued by local people with loud incentives of the mayor, with the sup- 
port and direct involvement of the escorting soldiers who finally killed them with 
firearms. In relation to this event, the Military Commission of the United States 
in a function of the military court, from 6 February to 22 March 1946 in the Ger- 
man city of Ludwigsburg, conducted a trial versus the Mayor of Borkum, several 
military officers, head of the Reich labor service, a few soldiers and policemen, 
and also versus one civilian, on charges of war crimes with following acts: “will- 
fully, deliberately and wrongfully encouraging, aiding, abetting and participating 
in the killing of the airmen” [12, §210]. There was not a legal adviser of the mili- 
tary court in this case, so the court practically adopted views of the Prosecution in 
its original form that, although it cannot be said for rampant mass that it operated 
synchronously, there was a common intention and each participant in the event 
was just one cog in the wheel of common design, and the wheel of events could 
not turn without all the cogs. The prosecutor believed that each participant in the 
ill-treatment of prisoners had his role in the whole complex of the events and in 
that way contributed to their murder. According to the prosecutor, there is no dif- 
ference between those who let the prisoners to the mob, and the other ones who 
instigated or committed acts of violence, because they all caused unlawful kill- 
ing of prisoners with their actions [12, §210]. The defense pointed out that one’s 
presence at the crime scene cannot be a base for the assertion that he had an inten- 
tion to commit killings, and also negated the existence of an agreement between 
German officers about committing the crime. The court accepted the views of the 
prosecutor, convicted 15 of 16 defendants and sentenced them to death penalties 
and long term prison sentences. 

Although in the verdict the court had a different approach to the participation 
of the accused in the crimes, blaming ones only for assault and others for assault 
and killing, the Appeals Chamber in the case Tadi¢ expressed the view that “it 
may be fairly assumed that in the event, the court upheld the common design 
doctrine” [12, §212]. 


5.1.3. Civil Law Courts 


After the capitulation of Italy and declaration of war to Germany (13 October 
1943), Italian fascist authorities, de facto under control of Germany, established 
the so-called Italian Social Republic (Repubblica Sociale Italiana — RSI). From 
the declaration of war to Germany to the end of World War I, military personnel 
under the command of this movement, as well as the civilians who supported it, 
committed war crimes against prisoners of war, members of the regular Italian 
army and Italian partisan movement, which was why trials were led before the 
Italian courts after the war. 

The Appeals Chamber in the case Tadié relied on several trials that took 
place in the Italian courts, and found the main backbone in the case known 
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as D’Ottavio and others. In this case that was conducted before the Assize 
Court in Teramo, the defendants were civilians who unlawfully organized as an 
armed group to apprehend two prisoners of war, fugitives from the concentra- 
tion camp, and that way organized pursuit had for an outcome capture of the 
escaped prisoners of war, whereby one of them was wounded with a final death 
consequence. The court found that the civilian who fired the shot (D’Ottavio) 
and wounded one of the prisoners did not do it with the intent to kill him, but 
that he was responsible for manslaughter, while all the other members of the 
group were held accountable not only for “illegal restraint” (sequestro di per- 
sona) but for manslaughter as well (omicidio preterintenzionale) [12, § 215]. 
Considering the appeal of defense that indicated strict liability as basis of the 
first instance verdict, the Court of Cassation held that it was not a concept of 
strict liability but the application of well-known canon causa causae est cause 
causati, under which all participants are responsible for the crime regardless of 
whether they caused it directly or indirectly, whereby it is necessary that there 
are both material and psychological causal relationship between acts of the ac- 
cused and results that all members of the group wanted to accomplish. The court 
found the existence of material causality in the joint action of all members of 
the group in the way that they persecuted the fugitive prisoners of war armed 
with the intent to unlawfully restrict their freedom of movement, which was 
an indirect cause of wounding and death of one of the prisoners of war. The 
existence of psychological causality is reflected in the fact that all members of 
the group had an intention to commit unlawful restriction of liberty, possessed 
knowledge of it, and from the circumstances that they were armed, they could 
have predicted that one of armed members of the group could use the weapon in 
order to realize the common intention of capturing prisoners of war [12, § 215]. 

However, in a similar case, Aratano and others, the Court of Cassation did 
not accept this view of first instance court. Namely, a member of a group of mi- 
litia of the self-proclaimed fascist Italian Social Republic, which was organized 
for the arrest of some partisans, shot in the air to intimidate them, which caused 
a mutual exchange of gunfire during which he killed one of the partisans. The 
Assize Court, like the one in the case “‘D’Ottavio and others” declared all mem- 
bers of the group responsible for the killing. The Court of Cassation considered 
it wrong because, as the Assize Court itself asserted, killing partisans was not an 
intended event and cannot be attributed to all members of the group. Presenting 
the reasons for its decision, the Court of Cassation has highlighted the neces- 
sity of proving “intentional activities related to the killing” during an operation 
where a number of persons participate, in order to be able to talk about respon- 
sibility of a person [12, § 216]. 

When it comes to Italian jurisprudence, there were similar inconsistencies in 
the stands of the courts in cases based on the Amnesty Law (June 22, 1946), but 
the criminal acts of murder were excluded from it. In some cases, such as Tos- 
sani and Ferrida, the Court of Cassation held that committed murders were “an 
extraordinary and unexpected event”, and in the case Bonatti et al., even though 
that crime was harder than the one that some of the participants intended (con- 
correnti), it “was in any case a consequence, albeit indirect, of their participa- 
tion” [12, §217]. As the Appeals Chamber in the case Tadi¢ concluded, it can be 
assumed that in practice of the Italian courts, in order to determinate a criminal 
liability of members of a criminal group for the crime of another member of the 


129 


group, outside the criminal plan, the prosecution must establish that the crime 
was predictable, respectively it was not a result of coincidence, but of a material 
and psychological causal relationship [12, §218]. 


5.2. International Agreements 


Although the Appeals Chamber in the case Tadi¢ expressed the view that, 
apart from the case law that was previously discussed, there are at least two 
international agreements that the concept of a common plan is based on, it does 
not indicate to any other except these two, both adopted after the first instance 
judgment to DuSko Tadi¢ (May 7, 1997), none of which was valid at the time of 
action by this Chamber — International Convention for the Suppression of Ter- 
rorist Bombings (December 15, 1997) and the Statute of the International Crim- 
inal Court (July 17, 1998). In opinion of that chamber, the adoption of the Con- 
vention by a large number of states is opinio iuris of those states. Article 2 (3) 
of the International Convention for the Suppression of Terrorist Bombings has 
the biggest importance for the Appeals Chamber. According to this article, any 
person that, other than directly committing or in complicity, contributes to the 
commission of the offense in any other way, may be considered as the perpe- 
trator of one or more offenses under this Convention. That person must be a 
member of a group acting with a common purpose, and its contribution must 
be “intentional and made either with the aim of furthering the general criminal 
activity or purpose of the group or with knowledge of the intention of the group 
to commit the offence concerned” [12, §221]. 

The Appeals Chamber in the Tadi¢ case saw stronghold of JCE in customary 
international law in Article 25 of the ICC Statute, which regulates the question 
of individual criminal responsibility, and paragraph 3(d) of this article also de- 
termines that individually responsible is also a person who “in any other way 
contributes to commission or attempted commission of a crime by a group of 
persons acting with a common purpose”, whereby it is necessary that the con- 
tribution is intentional and given with knowledge of criminal intention of the 
group and with the aim of enabling the commission of the crime within the 
jurisdiction of the ICC, including its execution [60]. 


5.3. Joint Criminal Enterprise in Comparative Law 


In the appeal judgment in the Tadié case, the Appeals Chamber noted that 
doctrine of action in accordance with a common purpose is rooted in national 
laws of many countries, stating as such, both those with the concept of the Com- 
mon Law jurisdictions (England and Wales, Canada, USA, Australia and Zam- 
bia), and those with civil legal systems (Italy and France) [12, §224]. Germany 
and the Netherlands are listed as countries with legal systems in which each 
participant in a criminal group is responsible for the crime that he does himself. 
As an example of application of this doctrine in England and Wales, the Ap- 
peals Chamber points to several cases from the jurisprudence, with the conclu- 
sion that each participant of joint enterprise is responsible for the acts commit- 
ted during its implementation, which makes them responsible for the unusual 
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consequences that may result from such an action. Whereby, the crimes have 
to be such that the defendant could have foreseen them as an aftermath of the 
action of the main perpetrator in joint enterprise, and it is also necessary that he 
accepted such a result by continuing to participate in it [12, §287]. 

When it comes to Canada, the Chamber points to Section 21(1) of the Crimi- 
nal Code that specifies responsibility of each participant for achieving the com- 
mon unlawful purpose for any criminal offense that results from such activities, 
and that the person knew or should have known that it would be the result of 
implementation of common purpose [12, § 288]. It remains unclear why the 
Appeals Chamber relies on a decision of the Supreme Court of Canada in the 
case R. v. Logan from 1990, given that the Supreme Court noted that it would be 
unconstitutional to accuse any participant in a joint criminal act on the basis of 
standard of objective predictability, if the standard of subjective foreseeability is 
applied on direct perpetrator of that offence regarding mens rea. 

From the case law of the United States, the Chamber took cases that the doc- 
trine Pinkerton was applied in, as well as more recent provisions of several states 
(from 1997 and 1998), including Maine (17 Maine Criminal Code §57), Min- 
nesota (Minnesota Statutes §609.05), Iowa (lowa Code §703.2), Kansas (Kan- 
sas Statutes §21—3205) and Wisconsin (Wisconsin Statutes §939.05) [12, §289]. 
However, in the jurisprudence of the states of the United States, Pinkerton doc- 
trine is decreasingly applied, and we have already pointed out the fact that the 
United States are increasingly moving away from the Common Law concept. 

The criminal law practice of Australia determines what state of mind of the ac- 
cused was when an unplanned offense was committed within a common criminal 
purpose. The scope of participation in such joint enterprise is defined by width 
of what its participants foresaw as consequences of their action, while accepting 
the commission of such acts explicitly or implicitly is not required [12, §290]. 
Australia’s Criminal Code requires the existence of an agreement as a condition 
of joint commission of an offense. That agreement can be non-verbal, but another 
crime, which can occur during the action in accordance with the agreement, must 
have the same physical elements as the common criminal offense [3]. Thus, if two 
or more persons agreed on an armed bank robbery and during its execution one 
of the participants of the agreement committed rape, according to the institute of 
joint criminal enterprise, all participants in the robbery would be responsible for 
the rape. However, the Australian Criminal Code does not provide for such pos- 
sibility, because there are different physical elements of the offense beyond the 
agreement in relation to the joint criminal offense [31, p. 133]. 

Article 22 of the Penal Act of Zambia provides that every person acting in a 
common intention to accomplish an unlawful goal in mutual cooperation with 
other people is responsible for a criminal offense committed at the time, if it is 
of such a nature that its commission was a probable consequence of the imple- 
mentation of such purpose [12, § 224]. This qualification has similarities with 
interpretation of joint criminal enterprise by the Appeals Chamber in the case 
Tadi¢. Zambia is certainly not the most representative example of Common Law 
on African soil, but if the Appeals Chamber went into deliberation of the insti- 
tute of “common purpose” in South African criminal law practice, it would be 
confronted with the problem of denial of its application as still present legacy 
of apartheid. Opponents of this institute believe that courts attributing actions of 
one person to another, without determining his culpability, violates the constitu- 
tionally guaranteed principle of presumption of innocence [17, p. 77, fn. 238]. 
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Reference to the criminal practice of France is even more troubling. The Ap- 
peals Chamber relied on article 121—7 of Code pénal that determinates responsi- 
bility for the accessory acts of aiding, abetting and incitement, whereby liability 
of accomplice as a direct perpetrator is not implied, nor did the case before the 
Court of Cassation show it, as the Appeals Chamber cited.'* 

Italian Penal Code (Codice Penale) determines that one of the participants 
in the commission of criminal offense will be responsible for an offense that is 
different from the one he intended, if it is a result of his act or omission (Arti- 
cle 116). This provision is different from the institute of JCE in practice of the 
ICTY, so the Appeals Chamber referred to several judgments of the Court of 
Cassation where it touched the topic of “criminal responsibility in cases of pre- 
dictability”, whereby predictability is treated in a variety of forms — as abstract 
or concrete (specific) [12, §224]. 

In Germany, any person who commits a criminal offense as a co-perpetrator 
is criminally responsible as perpetrator, and if the activity of an accomplice 
comes out of framework of common design, the responsibility for such a crime 
will be attributed to him alone. This question is regulated in a similar way in the 
Netherlands [12, § 224, fn. 283 and 284]. 

The seventh head of the Criminal Code of the Russian Federation regulates 
the issue of complicity in a crime, in a way that does not cause confusions, and 
Article 36 of the Code provides that other accomplices in the crime are not sub- 
ject to criminal responsibility for a criminal offense that is committed outside 
the preliminary conspiracy [65]. 

Modeled on practice of the ICTY, the concept of joint criminal enterprise has 
been used in practice of the Court of Bosnia and Herzegovina. Implementation 
of this concept is regulated through Article 180, paragraph 1 of the Criminal 
Code of BiH that derives from Article 7, paragraphs | and 2 of the Statute of 
the ICTY, whereby the interpretation of criminal responsibility for international 
crimes is extended the same way it is done in practice of the ICTY [16, p. 594]. 
In practice, it is most concretely expressed in the first instance judgment of the 
Court of Bosnia and Herzegovina (upheld on appeal) in the case versus the ac- 
cused Mitar RaSevi¢ and Savo Todovic. The accused, RaSevié as a commander 
of guards and Todovié as deputy warden at the KPD “Foéa”, which had features 
of a camp, were charged of allowing ill-treatment of prisoners by making sched- 
ules of guards and surveilling their work and thus participated in a joint criminal 
enterprise in which a criminal offense of Crimes against humanity in Art. 172 
para. 1 of the CC BiH was committed [58]. The Trial Chamber had the stand 
that the accused were subject to rules of customary international law at the time 
of the crime, and accordingly to that, the conviction of the accused as accom- 
plices in joint criminal enterprise was in accordance with the law, whereby that 
chamber wholly accepted interpretation of joint criminal enterprise the way the 
ICTY did in the case Tadic¢. 

The criminal legislation of the Republic of Croatia does not recognize this 
form of criminal responsibility. Article 187 of the Criminal Code from 1998 
incriminates organization of a group consisting of three or more persons in or- 
der to commit offenses against values protected by international law, where- 
by belonging to such a group itself is punishable. Amendments to this article 
(187a and 187b) expanded the liability on known forms of complicity [23]. 
There is consensus in the Croatian professional public on contesting the institute 
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of joint criminal enterprise in the form it has been affirmed by the ICTY, and 
that, as such, it represents a new criminal offense directed by that international 
tribunal, previously unknown in traditional international criminal law. Such 
concept can be challenged on several grounds, primarily in terms of being based 
on customary international law and deviation from the principle of guilt, as one 
of the basic principles of modern criminal law [17, p. 180]. 

Finally, when it comes to Serbia, the Criminal Code also does not know the 
institute of joint criminal enterprise, nor it is applied in judicial practice in such 
way. However, participation in joint commission of an offense is punishable 
through acts of complicity, as forms of individual criminal responsibility, which 
means that the prerequisites of subjective and objective nature must be fulfilled, 
which connect two or more participants in joint commission of criminal offense. 
Awareness of each accomplice that he participates with others in the commis- 
sion of an offense is a subjective requirement, and taking certain action that 
contributes to the commission of the criminal offense represents an objective 
requirement [29, p. 118-119]. When it comes to crimes against humanity and 
other values protected by international law, Article 375 of the Criminal Code 
specifically incriminates organization and incitement to commit genocide and 
war crimes, where in paragraph 3 mere affiliation to such a group is punishable, 
so there is no possibility of avoiding criminal responsibility due to possible 
dilemmas of acting court in respect of differentiation of forms of contribution 
to commission of criminal offense. For crimes in which appeared a larger num- 
ber of participants in joint commission of crimes during the armed conflicts in 
former Yugoslavia, which also belong under the ICTY’s jurisdiction but were 
processed in courts of Serbia, the Criminal Code of the SFRY was applied ac- 
cording to the time of execution, and judgments were based on proven forms of 
criminal responsibility on the basis of complicity.'° 


5.4. JCE in the Light of Legal Criticism 


By introducing the concept of joint criminal enterprise in the practice of the 
ICTY, outside existing statute, appeared many questions, which there are still 
not precise answers to that would clear all doubts regarding validity of its apply- 
ing. Key questions concern the legality of the legal institute, its legal nature and 
respect of the principle of causality and guilt [32]. 


5.4.1. The Principle of Legality 


In the already mentioned report, the Secretary General of the UN pointed that 
corpus of rights whose application the ICTY has the authority for, “exists in the 
form of conventions’ law and customary law’, and that approach 1s necessary in 
order for all states to equally abide the rules of international humanitarian law, 
which beyond any doubt became part of customary law. In applying such cor- 
pus of rights, ICTY applies the principle of legality (nullum crimen nulla poena 
sine lege) [59, §33]. Joint criminal enterprise (JCE), as a form of committing a 
crime, was constructed in sentence of the Appeals Chamber in the case Prosecu- 
tor v. Tadi¢ and other sentences that ensued. The Appeals Chamber in the case 
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Prosecutor v. Tadi¢ pointed out that they are aware of the fact that JCE does 
not exist in the Statute as a crime (§2—5) and with an arbitrary interpretation 
of the article 7(1), they defined it as a form of criminal responsibility, relying 
on the principle of legality in form of alleged trial practice and conventions as 
foothold in the international law. The Appeals Chamber in the case Prosecutor v. 
Milutinovié and others asserted that ICTY, according to the Statute, has ratione 
personae to establish a new form of criminal responsibility, among other, under 
condition that it existed in the international customary law in relevant time in a 
way that it was reachable for anyone who acted [39, §21]. Analyzing trial sen- 
tences that the Appeals Chamber in the case Prosecutor v. Tadié got on, which 
ones were later accepted and got on by other trial chambers of the ICTY, we get 
the impression that they selectively extracted from them segments that would, 
if not legally then at least linguistic associatively, connect those sentences with 
construction of joint criminal enterprise that was established five decades later. 
The fact that during that period law theory did not recognize such novelty in 
criminal law is a serious indicator that such new-developed form of criminal 
responsibility actually does not exist outside previously known law institutes in 
international customary law, as a form of criminal responsibility and as a way 
of connecting participants in a criminal event. Such concept is unknown in most 
of national legislations, especially in those states that have a very important role 
in international relations, such as Germany, France and Spain, as well as in the 
states of region where the crimes happened and whose citizens sit on the dock of 
the ICTY — Bosnia and Herzegovina, Croatia and Serbia. It must be taken into 
consideration that the United States did not approach the Rome Statute, they 
even expressed their opposition against it, which compromises this international 
contract as a creditable proof of customary law. So, contrary to the taken point 
of the trial chambers of the ICTY, concept of joint criminal enterprise has not 
been affirmed neither in this one nor in other international contracts. 


5.4.2. Legal Nature of JCE 


Analyzing legal nature of the JCE, we would have to answer the question 
whether this is a new offense or a new element of the term of crime. Recogniz- 
ing problems of legality which they would be faced with qualifying the JCE as 
a new offense, the Appeal Chamber in the case Prosecutor v. Tadié aligned it in 
a form of criminal responsibility, asserting that the Statute of the ICTY does not 
limit itself only to forms of criminal responsibility listed in article 7(1). It found 
a justification in the fact that the nature of massive crimes is such that they are 
always committed in association, where the roles are divided, but bearing in 
mind the final consequence, by opinion of the Chambers, guilt would have to 
be equally divided on direct perpetrators and other participants that contributed 
to that criminal act in different ways. The Chamber considers that the majority 
of international crimes “are not result of the criminal tendencies of individuals, 
but they are manifestations of collective criminality” [12, §191]. It could be 
argued that this claim is rendered very awkwardly, because it undermines the 
criminological and psychological postulates of nature of crime, and in the most 
direct way possible dilutes individual criminal responsibility, affirming at the 
same time collective responsibility in international criminal law. We have to put 
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the problem in the scopes of individual criminal responsibility, and the modern 
legal theory has classified the individual criminal responsibility in two basic 
forms — the responsibility of direct perpetrators of crime (perpetration) and the 
responsibility of other participants who contribute to its perpetration in different 
ways (complicity). The Appeals Chamber put an equal sign between the moral 
weight of perpetration and complicity in crimes with common criminal plan 
[12, §191], which calls into question the criteria for the imposition of sanction, 
since it is determined primarily by the shape and extent of participation in a 
crime. The fact that it has been pre-planned and done in communion with oth- 
ers must be treated as an aggravating factor, not a need to invent a new form of 
criminal responsibility. The concept of joint criminal enterprise, the way it is 
applied in practice of the ICTY, is much closer to being qualified as a criminal 
offense, or even as modus operandi of the same crime. In the dissenting opinion 
of Judge Per-Johan Lindholm in the Trial Chamber in the case Prosecutor v. 
Blagoje Simic¢ and others, as well as in the judgment of the Trial Chamber in the 
case Prosecutor v. Staki¢, was expressed the same opinion that there is actually a 
case of complicity, long known concept in modern criminal law and internation- 
al criminal law [47] [49, §438]. The Trial Chamber in the case Staki¢ noted that 
mens rea cannot be changed introducing new form of responsibility, and that by 
converging the JCE concept to the term of execution actually avoids creating an 
impression that a new criminal offense, which is not provided by the Statute, is 
being introduced in criminal law through small door, and that it could be called 
“membership in a criminal organization”. The Appeals Chamber set aside the 
judgment of the Trial Chamber in the case Staki¢, arguing that complicity, the 
way that it was defined and applied by the Trial Chamber, is not confirmed of 
international customary law, as opposed to the JCE that is “firmly rooted” there 
[8, §62—3]! Previous rendition about the legality of the JCE makes such claim 
of the Trial Chamber look completely unfounded. 
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6. 


Conclusion 


he issue of determining limits of criminal responsibility is a central question 

of material law in practice of International Criminal Tribunal for the former 
Yugoslavia. Nuremberg principles established individual criminal responsibility 
as a base that international criminal law will be built on. Respect of those prin- 
ciples is assertively expressed through the Statute of the ICTY. However, with 
free and extended interpretation of articles of the Statute about individual crimi- 
nal responsibility, the Prosecution of this tribunal affirmed the concept of joint 
criminal enterprise as a new form of criminal responsibility, at the same time 
opening an issue for professional public if this is a new form of criminal respon- 
sibility outside already known forms of complicity or if it is making of a wider 
maneuvering space for the Prosecution, as well as trial chambers, which has 
introduction of strict liability into criminal law as a consequence. As it was in 
the case of extending the institute of command responsibility outside the limits 
of negligence and entering the area of Anglo-Saxon legal institute of vicarious 
liability, the construction of joint criminal enterprise was made by Anglo-Saxon 
principle — by interpreting article 7 paragraph 1 of the Statute of the ICTY ina 
way the Statute is not limited only on forms of criminal responsibility listed in 
that article. For prosecutors, this concept appeared as a salvation in cases where 
it was hard to prove responsibility of a superior because he did not prevent or 
punish crimes of his subordinates. Wide covering of indictments over every- 
one who can be related to the criminal event and other participants in it in any 
way, with imposition of responsibility not only for their own acts but for every 
consequence that was caused by another participant in the event, even when 
those were not comprised in his intention — through the concept of joint criminal 
enterprise strict liability in international criminal law is indirectly established. 
Responsibility for participation in a joint criminal enterprise is projected, and 
the very construction of such concept of criminal responsibility is completely 
unnecessary, because when there are material evidences of any kind of personal 
contribution to commission of a crime, criminal responsibility can be based on 
traditional forms of complicity, such as it is case in countries of civil law system, 
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where countries of this region belong to as well. In accordance with that, join- 
ing in order to commit crimes together is, respecting all objective and subjective 
conditions, regulated in valid Criminal Code of the Republic of Serbia through 
already existing forms of complicity, and in article 375, organization and incite- 
ment of committing genocide and war crimes is specially incriminated. It is 
common in criminal law practice of majority of countries to apply the principle 
in dubio pro reo when evidences do not to give firm basis for attribution of crim- 
inal responsibility, when they are not on a level of at least high probability. In 
the practice of the ICTY, assumption that based on a joint criminal plan a person 
could have foreseen unwanted, unplanned acts of another participant that turned 
out to be a crime is enough to declare that person criminally responsible for 
participation in a joint criminal enterprise. In case of joint criminal enterprise, 
as it was in indirect command responsibility, acts of one person are attributed to 
another without even previously establishing whether that other person caused 
forbidden consequence with certain action. Joint criminal plan is based on the 
consequences and attributed to different individuals, without proving real ac- 
tions of each one of them based on which nexus would be confirmed with other 
consequences. The principle of presumption of innocence is breached by ex- 
cluding causality. Proving causal relationship is also very complex with indirect 
command responsibility, and in order to evade complexity of proving subjective 
elements and causal relationship, the Prosecution of the ICTY rather resorts to 
the concept of joint criminal enterprise. Unfortunately, legal arbitrariness was 
confirmed in some cases where even such possibility of freely attributing crimi- 
nal responsibility was not enough to carry out justice, and that, certainly, would 
not have happened if standard forms of complicity were applied, or even the 
concept of command responsibility. Such arbitrariness is possible because the 
existing norms of international criminal law that the ICTY refers to in its work, 
and besides the Statute of this tribunal, numerous international conventions did 
not fulfill their obligation to /ex certa, that is, they do not satisfy the demand 
for distinctness of legal descriptions. In order to prevent arbitrariness, the main 
aim of criminal law theory should be building a general part of international 
criminal law, which, modeled on national criminal legislatures, particular part 
would develop from. By casting light on legal nature of the concept of joint 
criminal enterprise in the practice of the ICTY, we wanted to give a contribution 
to achieving that, for criminal law in whole, very important aim. 
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Notes 


1. Mere belonging to a collective, in the Criminal Code of the Republic of Ser- 
bia is incriminated in: Article 319 — Joining for unconstitutional activities; Ar- 
ticle 346 — Joining to commit crimes and Article 422 — Service in enemy army. 
2. During two decades of ICTY’s work, 161 persons were accused based on 
reasonable suspicion that they committed international crimes in the area of 
the former Yugoslavia — 110 Serbs, 34 Croats, 9 Bosnians, 7 Albanians and one 
Macedonian. 

3. In the Criminal Code of the Republic of Serbia, mere belonging to a col- 
lectivity is incriminated in: Art. 319 — Association for sake of unconstitutional 
activity; Art. 346 — Association for sake of committing criminal offences, and 
Art. 422 — Service for an enemy army. 

4. Pope Innocent IV believed that collectives are fictions that do not have soul 
and mind and therefore cannot be punished. Still, such opinion did not keep pope 
from punishing cities and provinces with fines and depriving special rights, and 
members of such communities with fines or by taking life. 

5. One of the biggest advocates of criminal responsibility of states was member 
of the International Law Commission, distinguished Romanian jurist Vespasien 
Pella. In 1925, in his piece “La criminalité collective des états et le droit pénal 
de l’avenir” he exposed his suggestion of criminal offences for which criminal 
responsibility would be attributed to a state and in accordance with that criminal 
sanctions would be determined — see [19, p. 92-93]. 

6. Signatory to this contract on Nicaraguan side was at that time president of 
state, Emiliani Chamorro. 

7. Based on the Convention on the Prevention and Punishment of the Crime 
of Genocide, before the International Court of Justice following lawsuits were 
arraigned: Pakistan v. India (1973) — discontinued case on request of Pakistan; 
Croatia v. the FRY (1999) — pending case; FRY v. the United States and other 
Member States of NATO (1999) — the Court concluded that it lacked jurisdic- 
tion; Serbia v. Croatia (2010) — pending case. 
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8. During preparatory activities on making the Convention, representatives of 
the United Kingdom requested criminal responsibility to be extended on states 
as well, having in mind that in the past it showed that genocide is committed ei- 
ther directly by a state or with its support. This was dissented par excellence by 
the representatives of France, who advocated the principle of individual criminal 
responsibility, and this principle prevailed in the end, as well as in the making of 
the Draft Articles on Responsibility of States for Internationally Wrongful Acts. 
9. In the lawsuit, Bosnia and Herzegovina requested material indemnity as well 
— [66, §135 (q); 44, §471 (9)]. 

10. “The fact that a breach of the Conventions or of this Protocol was committed 
by a subordinate does not absolve his superiors from penal or disciplinary re- 
sponsibility, as the case may be, if they knew, or had information which should 
have enabled them to conclude in the circumstances at the time, that he was 
committing or was going to commit such a breach and if they did not take all 
feasible measures within their power to prevent or repress the breach.” 

11. As general forms of criminal responsibility, applicable on all criminal of- 
fences, in separate articles in the Criminal Code of the SFRY were prescribed: 
Art. 22 — perpetration and co-perpetration; Art. 23 — inciting; Art. 24 — respon- 
sibility of aide or aiding and abetting. 

12. In changes and additions to the Criminal Law of Bosnia and Herzegovina, 
adopted in 2004, was added Article 4(a) that emphasizes significance of general 
principles of international law when judging of commission or omission at any 
time of perpetration. 

13. From German jurisprudence is known the Case Stashynsky when the Ger- 
man Federal Court took the stand that the agent of Soviet counterintelligence 
was only aide even though he committed murder of two emigrant leaders in 
Munich. Applying the extreme subjective theory, perpetrating will for murder 
was attributed to his organization based on whose detailed request he committed 
that murder [64, p. 238]. 

14. As organization acts appear: recruitment, planning, obtaining means for op- 
erating, as well as every other activity that enables functioning of criminal en- 
terprise. Affiliation is manifested in different ways: explicit statement, accepting 
suggestion of organizer or another member, undertaking tasks for necessities of 
criminal enterprise, etc. [29, p. 856]. 

15. The Croatian Republic of Herzeg-Bosnia (Croatian: Hrvatska Republika 
Herceg-Bosna) was an unrecognized entity in Bosnia and Herzegovina that ex- 
isted between 1991 and 1994 during the Bosnian war. It was proclaimed on 
18 November 1991 under the name Croatian Community of Herzeg-Bosnia, and 
claimed to be a separate or distinct “political, cultural, economic and territo- 
rial whole” on the territory of Bosnia and Herzegovina. (ICTY — Prosecutor v. 
Mladen Naletili¢, aka “Tuta” and Vinko Martinovic, aka “Stela”, Judgment of 
the Trial Chamber, IT-98-34-T). 

16. We will name a few publications and articles, in their chronological order 
of edition: Piacente N.: “Importance of the Joint Criminal Enterprise Doctrine 
for the ICTY Prosecutorial Policy”, JICJ 2 (2004), 446—-454.; Darcy S.: “The 
Joint Criminal Enterprise Doctrine of the International Criminal Tribunal for 
the Former Yugoslavia”, 20 Am U. Untl L. Rev. 187 (2004-2005); Damaska M.: 
“Boljke zajednickog zlocina¢kog pothvata”, 1 HLJKPP 7(2005); Bogdan, A.: 
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“Individual Criminal Responsibility in the Execution of a ’Joint Criminal Enter- 
prise’ in the Jurisprudence of the ad hoc International Tribunal for the Former 
Yugoslavia’, 6 International Criminal Law Review (2006), p. 63-120; Studija 
Akademije pravnih znanosti Hrvatske, “Teorija zajedni¢kog zlocina¢kog poth- 
vata i medunarodno kazneno pravo — izazovi i kontroverze” (2007). 

17. FB. Sayre: “Criminal Responsibility for the Acts of Another”, 49 Harvard 
Law Review, March 1930, No.5, 689-723; H.W. Baade, Eichmann Trial: Some 
Legal Aspects, 1961 Duke L. J. 400 (1961); L.C. Green: “Legal Issues of the 
Eichmann Trial”, 37 Tul. L. Rev. 641 (1962-1963); N. Boister: “Common pur- 
pose: Association and Mandate”, 5 South African Journal of Criminal Justice, 
167 (1992). 

18. “Any person who knowingly has assisted in planning or committing a crime 
or offence, whether by aiding or abetting, is party to it. Furthermore, any person 
who offers gifts, makes promises, gives orders or abuses his position of author- 
ity or power to instigate a criminal act or gives instructions for its commission 
is equally party to it” [12, §224, fn. 285]. 

19. See judgments of District court in Belgrade: Skorpioni, pred. br. K.V. 6/2005, 
first instance judgment from 10.4.2007; Zvornik, No. K.V. 5/2005, first instance 
judgment from 12.6.2008; Anton Lekaj, No. K.V. 4/05, first instance judgment 
from 18.9.2006; as well as judgment of the Supreme court in case Sinan Morina, 
No. Kz. I RZ 1/08, second instance judgment from 3.3.2009. 
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.. Joint criminal enterprise (JCE), as a form of criminal responsibility, is a 
selective product of ICTY’s practice, given that it has not been known in the 
previous international legal practice, nor it is prescribed by the statute of the 
tribunal. By comparative review of examples from the previous legal practice, 
the author challenges assertions of prosecutors and judges of the Hague 
tribunal that this form of criminal responsibility is a part of common law, 
both in states with Anglo-Saxon and continental (civil law) concept of law. 
Analyses of elements of the JCE and cases in which it was processed before 
this tribunal point out their incompleteness and inconsistency. In the final part 
of the monograph, which originated from such research, the author summed up 
legally argumentative critiques, especially regarding the objective character of 
this controversial form of criminal responsibility. ”’... 

.. ‘The monograph is an important contribution to scholarly research, 
particularly supplementing the matter of international criminal law, which still 
has not completely developed. It can serve to all those who have already been 
dealing with this issue, through research or education, regardless of whether 
they are already proven scientists or university students.”’... 
Zeljko Bjelajac, PhD, Professor 

Dragan Dukanovic, PhD, Research Fellow 
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